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RECENT DECISIONS OF THE COMPTROLLER GENERAL 
Digested by the Finance Branch, Office of the Judge Advocate General 


RETIRED SERVICEMAN’S FAMILY PROTECTION PLAN—Reestablish- 
ment of entitlement to an annuity following termination of a sub- 
sequent remarriage. Annulment action by a state court in de- 
claring the remarriage to be void was found sufficient to establish 
the requisite ‘“‘unremarried widow” status. 


@ Circumstances involved indicate that on 4 June 1959 a 
U.S. Army colonel while on active duty made a valid 
election under the Uniformed Services Contingency Op- 
tion Act of 1953 (now the Retired Serviceman’s Family 
Protection Plan) to provide an annuity for his widow 
upon his demise after retirement. He was subsequently 
retired on 15 March 1962 and died on 19 March 1962. A 
monthly annuity effective March 1962 was paid to the 
widow until March 1965, when her entitlement to the 
annuity was terminated due to her remarriage in Las 
Vegas, Nevada, on 17 April 1965. 

On 10 March 1967, a petition for annulment of the 
remarriage on the grounds of “fraudulent contract and 
duress” was filed by the colonel’s widow in a Kansas 
court. On 25 July 1968, the Kansas court decreed that 
the marriage “entered into on April 17, 1965, at Las 
Vegas, Nevada, be and the same is hereby annulled, set 
aside, declared void, and held for naught, and the plain- 
tiff be and is hereby restored to her former name... .” 
On the basis of this decree of annulment, the widow re- 
quested reinstatement of her annuity as an “unremar- 
ried widow.” Inasmuch as doubt existed as to the force 
and effect of the decree of the Kansas court, the Comp- 
troller General was requested to render an opinion 
whether the decree was sufficient to render the marriage 
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void and, if so, on what date the annuity payments 
could properly be reinstated 

Under the law of the State of Nevada, where the al- 
leged marriage took place, a marriage may be annulled 
on the grounds of fraud, and “the marriage shall be 
void from the time of its nullity,” if so declared by a 
court of competent authority (Nev. Rev. Stats., secs. 
125.300, .340 (1967)). Under Kansas law, a district 
court may grant a decree of annulment of any marriage 
for a fraudulent contract, and the court may enter an 
annulment decree which relates back to the date of the 
marriage so as to render a voidable marriage void from 
its inception. 

The Comptroller General noted in his opinion that 
while it does not appear that Nevada courts have ever 
interpreted section 125.340 of the Nevada Revised 
Statutes, the United States District Court for the North- 
ern District of California held in Santuelli v. Folsom, 165 
F. Supp. 224 (1958), that since a void marriage is a 
nullity under Nevada law from its inception, a voidable 
marriage becomes void ab initio when “a court of com- 
petent authority” enters such a decree of annulment. It 
was further noted by the Comptroller General that in 
Thurber v. United States, Civil No. 5729 (W.D. Wash. 
1963), involving the annulment in Nevada, for fraud, 
of a marriage celebrated in Hawaii, the court held 
that the plaintiff was entitled to a reinstatement of an 
annuity under the Retired Serviceman’s Family Protec- 
tion Plan, retroactive to the time the annuity had been 
discontinued, thus concluding, in effect, that plaintiff 

(Continued on page 29) 
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EXTRAORDINARY WRITS IN FAVOR 


OF GOVERNMENT 


LIEUTENANT CHESNEY D. FLOYD, JAGC, USNR* 


The contemporary emphasis on individual rights and remedies in 
criminal prosecutions prompts the author to explore the possibility 
of the Government obtaining appellate review through extraordinary 
writs. Proceeding from a basic premise that such appeals are excep- 
tional and not favored, Lieutenant Floyd examines the significant court 
decisions, reaching the conclusion that extraordinary writs in favor 
of the Government are reserved for truly extraordinary cases and that 
an aura of unpredictability surrounds even that limited availability. 


CAN THE PROSECUTION OBTAIN REVIEW BY WAY 
OF EXTRAORDINARY WRIT IN A MILITARY 
CRIMINAL CASE? 


N A PREVIOUS article, the author considered 
statutory review in favor of the Government 

in military criminal cases under Article 62 (a) 
of the Uniform Code.' The question was there 
raised, but not answered, whether under some 
circumstances not covered by Article 62(a), 
review by way of extraordinary writ might be 
available to the aggrieved military prosecutor. 
Such a question does, it would seem, provide its 
own answer in view of the express admonition 
of the Supreme Court in United States v. 
Sanges * that the Government enjoys no right of 
appeal in criminal cases in the absence of a 
statute expressly conferring such a right, and 
its generalized pronouncement that criminal ap- 
peals by the Government are exceptional, and 
not favored.* Yet, as with so many absolutes in 
the law, the rule is stated in order that we may 
examine its exceptions. In the Federal civil 





*Lieutenant Floyd is currently serving in the Military Justice Divi- 
sion, Office of the Judge Advocate General. He received the S.B. 
Degree from Massachusetts Institute of Technology in 1964 and the 
J.D. Degree from Stanford University in 1967. In 1966-67 Lieu- 
tenant Floyd was Article Editor, Stanford Law Review. He is a 
member of the Bar of the State of California, Ninth Circuit Court of 
Appeals, and the U.S. Court of Military Appeals. 

1. Floyd, Government Appeals in Military Criminal Cases, 24 JAG 
J. 129 (Feb—Mar-—Apr 1970). 

2. 144 U.S. 310 (1892). 

3. Carroll v. United States, 354 U.S. 394 (1957). 


courts, a body of decisions permitting Govern- 
ment review of adverse trial court decisions 
(not otherwise reviewable) by way of the ex- 
traordinary writs of mandamus and prohibition 
has developed. In view of the determination of 
the Court of Military Appeals that it possesses 
the power to issue extraordinary writs under the 
All Writs Act and in exercise of its supervisory 
power over the administration of military jus- 
tice,t and its recent flury of activity in this 
respect,° and in view of the not inconsiderable 
possibility that the Courts of Military Review 
of the three services may be empowered to issue 
such writs,° it is desirable to examine the 





4. See, e.g., Gale v. United States, 17 USCMA 40, 37 CMR 304 
(1967) ; United States v. Frischholz, 16 USCMA 150, 36 CMR 306 
(1966). See generally, Grafman, Extraordinary Relief and the 
U.S. Court of Military Appeals, 24 JAG J. 61 (Sep—Oct-—Nov 1969). 

. See Annual Report, U.S. Court of Military Appeals, 1969, at 5, 
6, 15; Grafman, supra note 4. 

6. The U.S. Army Court of Military Review has recently held that it 
possesses the power to issue extraordinary writs in a divided 
en banc decision. United States v. Draughon, No. 419184, 7 Crim. 
L. Rptr. 2055 (ACMR 20 Mar 1970). The decision may be read 
more narrowly than its language would suggest, for the writ 
sought was coram nobis to review a case already reviewed by 
the court of military review. See United States v. Ferguson, 
17 USCMA 200, 37 CMR 464 (1967). To date, neither the Air 
Force nor Navy courts of military review have asserted similar 
authority. In Noyd v. Bond, 395 U.S. 683 (1969), the Court re- 
fused to accept the Government’s contention that petitioners 
should be required to request extraordinary relief from an Air 
Force board of review prior to petitioning the civilian courts for 
release from confinement pending appeal. “In the absence of 
any attempt by the Boards of Review to assert such a power, we 
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Federal precedents to determine whether they 
contain promise for the development of a 
corresponding practice in the military. 


EARLY PRECEDENTS 


In United States v. Mayer,’ decided in 1914, 
the Court was confronted with the question 
whether a circuit court of appeals could prop- 
erly issue a writ of prohibition to prevent a 
district judge from vacating his judgment of 
conviction and ordering a new trial on the basis 
of newly discovered facts affecting the fairness 
of the trial after the conclusion of the trial 
and the expiration of the term of court in which 
the judgment was rendered. At the time, the 
case was pending on writ of error in the cir- 
cuit court. The Court held that the district court 
lacked ‘‘jurisdiction” * to set aside or modify its 








6. (Cont’d) 
do not believe that petitioner may properly be required to ex- 
haust a remedy which may not exist.” Jd. at 698 n. 11. 

Because the court denied relief in Draughon on the merits, the 
question may have been moot for purposes of certification. Cf. 
United States v. Fisher, 7 USCMA 270, 22 CMR 60 (1956). In any 
event, whether the services would wish to challenge this assertion 
of jurisdiction is questionable. Certainly from the standpoint of 
rational appellate practice, it would make eminent sense for the 
inferior military tribunals to handle the bulk of the extraordinary 
writ business, instead of the Court of Military Appeals. 

Should a service certify a decision of a court of military re- 
view asserting jurisdiction and adverse to the Government to 
the Court of Military Appeals, and should the Court of Military 
Appeals in turn sustain the action of the lower court, the question 
would arise whether the Government could obtain review in the 
civilian courts by way of extraordinary writ in order to confine 
the lower court to the exercise of its lawful jurisdiction. See dis- 
cussion infra note 67. 

Another most interesting question is raised by a recent dictum 
of the Court of Military Appeals. Zamora v. Woodsen, Misc. 
Docket No. 70-22 (May 4, 1970), an Army case, involved the 
question of jurisdiction over civilians accompanying the Armed 
Forces in Vietnam. Prior to referral, the accused filed a ‘‘Petition 
for Writ of Habeas Corpus and for Relief in the Nature of a 
Writ of Mandamus” with the military judge of the cognizant 
judicial circuit seeking release from military control. The judge 
denied relief. The Court of Military Appeals reversed on the 
basis of United States v. Averette, No. 22,457 (April 3, 1970), 
stating: “In the circumstances of this case, we need not decide 
whether a Military Judge may act prior to the referral of a case 
to trial... nor are we required to determine whether the Military 
Judge is granted any powers under the All Writs Act... .” 
28 U.S.C. 1651(a) grants powers to “‘courts.’”’ Section 1651(b) 
provides that an “alternative writ or rule nisi” may be issued 
by a justice or judge of a court which has jurisdiction. How- 
ever, such process should not be used to determine substantive 
rights. See Note, The All Writs Statute and the Injunctive Power 
of a Single Appellate Judge, 64 Mich. L. Rev. 324 (1965) (“Because 
of the show-cause nature of section 1651(b) writs, no substan- 
tive rights are finally determined merely by the issuance of 
such a writ.” Id. at 327). In a case in which the accused has 
requested trial by military judge alone, it seems clear that the 
judge constitutes the “court-martial.”” See UCMJ, art. 16. 
Whether he is also a “court” within the meaning of the All 
Writs Act is not clear. Even more uncertainty surrounds a case 
in which members are to sit. 

As the foregoing discussion has perhaps indicated, a statute 
may be needed to resolve uncertainties in this area. 

7. 235 U.S. 55 (1914); accord United States v. Smith, 331 U.S. 469 
(1947). 

8. See 235 U.S. at 70. 
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judgment after the term, and that the circuit 
court could properly issue prohibition “‘in aid of 
its appellate jurisdiction.” ° In its 1916 decision 
in Ex parte United States, the Court deter- 
mined that the action of a district judge in sus- 
pending the mandatory minimum sentence 
allowed by statute for the crime in question was 
reviewable by the way of mandamus where the 
Government asserted that a Federal district 
judge had no “power” to suspend a sentence. 
The Court analogized the power which the dis- 
trict judge sought to exercise to an implied dis- 
cretionary authority to permanently refuse to 
try a criminal charge because of the conclusion 
that a particular act made criminal by law ought 
not be treated as criminal. To a contention that 
the lawfulness of the practice could be pred- 
icated upon its established utilization by vari- 
ous courts, the Court responded : 


Albeit this is the case, we can see no reason for saying 
that we may now hold that the right exists to continue 
a practice which is inconsistent with the Constitution, 
since its exercise in the very nature of things amounts 
to a refusal by the judicial power to perform a duty 
resting upon it and, as a consequence thereof, to an 
interference with both the legislative and executive 
authority as fixed by the Constitution.” 


In a decision by the same style in 1932,? the 
Court held that it should issue mandamus to 
compel a district court to issue a bench warrant 
for the arrest of the defendant named in a prop- 
erly returned indictment. The writ was appro- 
priate because: 


The effect of the refusal of the district court to issue 
a warrant upon an indictment fair upon its face and 
properly found and returned is equivalent to a denial 
of the absolute right of the government, as matters 
stand, to put the accused on trial, since that cannot 
be done in his absence. The mere statement discloses 
the gravity and public importance of the question. 
It is obvious that if a like attitude should be taken by 
district courts generally, serious interference with the 
prosecution of persons indicted for criminal offenses 
might result. ... 





9. Regarding the problem whether the writ was properly issued in 
aid of jurisdiction, Mr. Justice Hughes stated: “Basing the argu- 
ment upon the proposition that the Government has no right 
of review in the Circuit Court of Appeals in a criminal case, 
it is urged that the Government cannot be regarded as deprived 
of any relief which it is entitled to seek from that court, and 
hence that it cannot be said that the issue of the writ was 
necessary for the exercise of its jurisdiction. . . . But the case 
was actually pending in the Circuit Court of Appeals on the 
defendant’s writ of error, and the Government had all the rights 
of a litigant in that court seeking to maintain a judgment 
assailed. . . .” Id. at 71. 

10. 242 U.S. 27 (1916). 
11, Id. at 51-52. 
12. Ex parte United States, 287 U.S. 241 (1932). 
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The refusal of the trial court to issue a warrant of 
arrest under such circumstances is, in reality and 
effect, a refusal to permit the case to come to a 
hearing upon either questions of law or of fact, and 
falls little short of a refusal to permit the enforcement 
of the law. The authority conferred upon the trial 
judge to issue a warrant of arrest upon an indictment 
does not, under the circumstances here disclosed, carry 
with it the power to decline to do so under the guise 
of judicial discretion. .. .“ 


The Court concluded on the merits that the 
question of whether there was probable cause 
for the apprehension of the defendant was for 
the grand jury to determine. The indictment 
being fair on its face, the court should have 
issued the warrant “as a matter of course.” *+ 

It is clear on the basis of these decisions that 
certain trial court orders which have the effect 
of preventing prosecution or vitiating the re- 
sults of a successful prosecution are reviewable 
at the instance of the Government by way of 
extraordinary writ. It is with the scope of this 
right that we must be concerned. In approaching 
the question, it is, of course, well to bear in mind 
the discretionary nature of mandamus.** The 
rubrics which have been used to describe the 
situations in which its issuance is appropriate 
have been summarized by the Supreme Court 
as follows: 


The peremptory writ of mandamus has traditionally 
been used in the federal courts only “to confine an 
inferior court to a lawful exercise of its prescribed 
jurisdiction or to compel it to exercise its authority 
when it is its duty to do so.” Roche v. Evaporated Milk 
Assn., 319 U.S. 21, 26 (1943). While the courts have 
never confined themselves to an arbitrary and techni- 
cal definition of “jurisdiction,” it is clear that only 
exceptional circumstances amounting to a judicial 
“usurpation of power” will justify the invocation of 
this extraordinary remedy. De Beers Consol. Mines 
Ltd v. United States, 325 U.S. 212, 217 (1945). Thus 
the writ has been invoked where unwarranted judicial 
action threatened “to embarrass the executive arm of 
the Government in conducting foreign relations,” Hx 
parte Peru, 318 U.S. 578, 588 (1948), where it was 
the only means of forestalling intrusion by the federal 
judiciary on a delicate area of federal-state relations, 
Maryland v. Soper, 270 U.S. 9 (1926), where it was 
necessary to confine a lower court to the terms of an 
appellate tribunal’s mandate, United States v. United 
States Dist. Court, 334 U.S. 258 (1948), and where a 
district judge displayed a persistent disregard of the 
Rules of Civil Procedure promulgated by this Court, 
La Buy v. Howes Leather Co., 352 U.S. 249 (1957); 





13. Id. at 249, 250. 

14. Id. at 249; see also United States v. Thompson, 251 U.S. 407 
(1920). 

15. See generally, Wolfson, Extraordinary Writs in the Supreme 
Court Since Ex Parte Peru, 51 Colum. L. Rev. 977 (1951). 


see McCullough v. Cosgrave, 309 U.S. 634 (1940) ; Los 
Angeles Brush Mfg. Corp. v. James, 272 U.S. 701, 706, 
707 (1927) (dictum). And the party seeking manda- 
mus has the burden of showing that its right to issu- 
ance of the writ is “clear and indisputable.” Bankers 
Life & Cas. Co v. Holland, 346 U.S. 379, 384 (1953) ; 
see United States v. Duell, 172 U.S. 576, 583 (1899) .” 


While such general rubrics serve to remind us 
that mandamus may not always be an available 
remedy to an aggrieved prosecutor, they do little 
to specifically define the permissible bounds of 
review in favor of the Government by way of 
extraordinary writ. For this purpose, only the 
consideration of the facts of specific cases is 
enlightening. Putting aside several circuit court 
decisions which do not add materially to the 
scope of review as defined by the decisions of 
the Court already discussed,’* we find several 
decisions in the lower Federal courts reflecting 
the efforts of Federal prosecutors to expand such 
review from peripheral aspects of the trial (com- 
mencement of the proceedings, finality of pro- 
ceedings, sentencing) into the conduct of the 
trial itself. Thus, in United States v. Bondy," the 
prosecution sought mandamus to direct vacation 
of the order of a district judge granting defend- 
ant’s motion for a bill of particulars and the 
production of certain documents for inspection. 
A panel of the Second Circuit denied relief on 
the ground that mandamus might properly issue 
only in aid of appellate jurisdiction, and as the 
order involved could never be otherwise re- 
viewed in the circuit court, the writ could not be 
in aid of jurisdiction. In In re United States, 
the district judge directed a verdict of acquittal 
halfway through the Government’s case appar- 
ently because the prosecutor had, in his view, 
engaged in improper conduct by talking to his 
own witness during a recess and because he 
doubted the credibility of the Government’s evi- 
dence. The panel of the First Circuit was of the 
opinion that the action of the judge was not only 





16. Will v. United States, 389 U.S. 90, 95-96 (1967). And see United 
States v. Knudson, 4 USCMA 587, 16 CMR 161 (1954): “Being 
extraordinary remedies, writs . . . are reserved for really 
extraordinary cases. .. .” 

17. See United States v. Lane, 284 F.2d 935 (9th Cir. 1960) ; United 
States v. Gibbs, 285 F.2d 225 (9th Cir. 1960); United States v. 
United States District Court, 238 F.2d 713 (4th Cir. 1956), cert. 
denied, 352 U.S. 981 (1957) (judge prevented from preventing 
commencement of action by unlawfully interferring with func- 
tioning of grand jury); United States v. United States District 
Court, 209 F.2d 575 (6th Cir. 1954) (disirict judge having juris- 
diction of case transferred from another district court under 
Rule 21(b), Fed. R. Crim. Proc., compelled to hear case). 

18. 171 F.2d 642 (2d Cir. 1948). The decision has been criticized. See, 
e.g., 6 Moore, Federal Practice, par. 54.10[2] (1966). 

19. 286 F.2d 556 (1st Cir. 1961), rev’d sub nom, Fong Foo v. United 
States, 369 U.S. 141 (1962). 
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plainly erroneous, but beyond his jurisdiction.°° 
Mandamus was available to correct this judicial 
action which amounted to an usurpation of 
power. The court had no difficulty in finding that 
the writ was issued in aid of its appellate juris- 
diction, contrary to the Second Circuit panel in 
Bondy, concluding that the Supreme Court’s 
1932 decision in Ex Parte United States * dem- 
onstrated that the writ in the present case 
would meet that requirement: 


In the first place, since the Court in the case cited 
above was expressly exercising the original jurisdic- 
tion conferred upon it by § 262 of the Judicial Code 
(the forerunner of present §1651(a) of Title 28), 
we, as an intermediate appellate court, can safely 
rely upon it as direct authority for our issuance of the 
writ in aid of our appellate jurisdiction. . .. If, in 
spite of the fact that an accused may ultimately be 
found not guilty, the Supreme Court of the United 
States, in the exercise of its ultimate discretionary 
jurisdiction to review actions of the inferior federal 
courts by certiorari, has power in its discretion to 
issue mandamus to a federal district court ordering 
the arrest of one properly charged with crime by a 
grand jury, then this court, in the exercise of its 
direct appellate jurisdiction, must also have discre- 
tionary power to issue mandamus to require a dis- 
trict judge, or court, to permit the United States to 
at least present its evidence of guilt when an accused 
properly charged with crime has been brought to 
trial. There is thus no need for us to consider whether 
authority to issue the writ in aid of our jurisdiction 
might also be found in Roche v. Evaporated Milk Ass’n, 
1943, 319 U.S. 21... or La Buy v. Howes Leather 
Co., 1957, 352 U.S. 249. . . .* 


Since the court viewed the error as jurisdic- 
tional, it saw no jeopardy problem in the contin- 
uation of the trial of the accused even though 
the jury had been sworn and evidence received 
on the general issue.** In this latter conclusion, 
the court ran afoul of the Supreme Court, 





20. The court argued that the considerations on which the Supreme 
Court relied in concluding that the district judge did not have 
“jurisdiction” to refuse to issue a bench warrant in Ex parte 
United States, 287 U.S. 241 (1932) were equally applicable in the 
case before it. “If, under the circumstances disclosed by the 
record before us, a district judge for no good reason can halt 
the presentation of the Government’s evidence in a criminal case 
and enter judgment of acquittal, . . . the Government [would 
be] fully as frustrated in the performance of its duty to prosecute 
persons regularly and properly charged with crime as though 
the judge at the outset had refused to issue a bench warrant 
for the arrest of the accused. The action of the trial judge in 
one situation falls as little short of a refusal to permit enforce- 
ment of the criminal law as in the other.” 286 F.2d at 564. 
(Emphasis added.) 

21. Supra note 10. 

22. 286 F.2d at 563-64. 

23. “{tj}he trial judge had no power .. . to enter judgment of 
acquittal, it follows ... that the judgment is void—a nullity— 
and hence affords no basis for the defense of double jeopardy.” 
Id. at 565. See also id. at 567-68. 
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which reversed on the ground that the Fifth 
Amendment jeopardy provision was violated 
by setting aside a judgement of acquittal entered 
by a court having jurisdiction over the person 
and the subject matter.*‘ This was true even 
though the acquittal was based on an “egre- 
giously erroneous foundation.” 

In United States v. Igoe * a district judge dis- 
missed a suit on the ground that the Government 
refused to consent to the defendant’s waiver of 
a jury trial. The panel of the Seventh Circuit 
concluded that, although the dismissal was not 
appealable under 18 U.S.C. 3731, mandamus 
would issue to compel the judge to proceed, Rule 
23 of the Federal Rules of Criminal Procedure 
clearly and unambiguously granting the Gov- 
ernment the power to refuse to consent to the 
waiver. “The Rules . . . are binding on District 
Judges conducting criminal trials in the United 
States District Courts. ... This Court has 
authority to issue its writ to ensure proper ap- 
plication of those rules and in aid of its appellate 
jurisdiction.” °° The court saw no jeopardy 
problem as no jury had been empaneled and no 
evidence heard. 

Another dismissal not appealable under Sec- 
tion 3731 was involved in the Ninth Circuit 
panel decision in United States v. Hester,’ in 
which the district judge dismissed the indict- 
ment for want of prosecution after refusing to 
grant the Government a continuance to obtain 
its witness on speedy trial grounds. The Govern- 
ment conceded that the dismissal was not ap- 
pealable under 18 U.S.C. 3731 under the Apex 
Distributing Company decision.** Although the 
court apparently recognized its power to issue 
mandamus to correct an “error” as well as an 
action in “excess of jurisdiction,” it found no 
clear abuse of discretion in this case, and 
concluded that, therefore, mandamus was 
inappropriate. 

Finally, in In re United States,*® the First 
Circuit faced the question whether the order of 





24. Fong Foo v. United States, 369 U.S. 141 (1962). The Court found 
United States v. Ball, 163 U.S. 662 (1896) controlling. For a dis- 
cussion of the circuit court decision forecasting the Supreme 
Court result see 49 Calif. L. Rev. 751 (1961). For other perceptive 
commentary, see 16 Rutgers L. Rev. 181 (1961); 36 N.Y.U. L. 
Rev. 1378 (1961) ; 62 Colum. L. Rev. 332 (1962). 

25. 331 F.2d 766 (7th Cir. 1964), cert. denied, 380 U.S. 942 (1965). 

26. Id. at 768. The court rejected a Government contention that 
appeal was also available under 18 U.S.C. 3731. See Floyd, supra 
note 1, at 133-38. 

27. 325 F.2d 654 (9th Cir. 1963). 

28. Discussed in Floyd, supra note 1, at 135. One wonders if the 
Government did not concede too much, for arguably the dismissal 
was due to a defect in “the institution of the prosecution,” 
namely, a failure to institute it in a timely fashion. 

29. 348 F.2d 624 (1st Cir. 1965) (panel). 


a district judge allowing the defendant to take 
the deposition of primary Government wit- 
nesses prior to trial under Rule 15(a) of the 
Federal Rules, issued with no showing that the 
witnesses would be unable to attend trial and in 
the face of Government assurances they would 
be there, was reviewable by way of mandamus. 
Concluding it was, the panel argued that the 
Government could obtain review of the order in- 
directly if the prosecutor refused to comply and 
was cited for contempt, or, if a dismissal re- 
sulted, under 18 U.S.C. 3731. It saw no reason 
why the Government should be forced to do 
indirectly what it could do directly.*° Against a 
contention that the court did not lack power to 
do as it did, but merely abused its discretion, the 
court argued: 


A district court’s “power” is an elusive thing; its 
unfounded action can be highly efficacious. . . . Dis- 
trict Courts do have a large measure of discretion 
when applying rules of procedure . . . but we believe 
that if the district court misconstrued the present 
rule it acted without power, in the sense that we may 
review it.” 


WILL V. UNITED STATES AND ITS AFTERMATH 


It is against this backdrop of lower court ac- 
tivity indicating that clearly erroneous proce- 
dural rulings of the district judge might be 
subject to review in favor of the Government by 
way of mandamus, that the Supreme Court is- 
sued its important decision in Will v. United 
States.** The district judge in Will had ordered 
the Government to provide to the defendant the 
names and addresses of persons to whom oral 
statements of the defendant upon which the 
Government intended to rely at trial had been 
made. The United States Attorney declined to 
comply with the order on the ground that the 
order required production of a list of prosecu- 
tion witnesses which the judge had no power 
under the Federal Rules to do. The judge indi- 
cated his intention to dismiss the indictment 
because of this refusal to comply. Thereupon the 
Government sought mandamus from the Sev- 
enth Circuit to compel the judge to strike his 
order. The Seventh Circuit first denied the writ, 
but then, without opinion, reversed itself. Con- 
sidering the question on certiorari, the Supreme 
Court held mandamus was improperly issued. 
In doing so, it relied to some extent on the lack 


30. This reasoning would appear to be erroneous. Review by way of 
contempt proceedings is unlikely, and the Apex Distributing 
rationale would preclude review of a resulting dismissal under 
18 U.S.C. 3731. See Floyd, supra note 1, at 135. 

31. 348 F.2d at 626. (Emphasis added.) 

$2. 389 U.S. 90 (1967). 


of any “reasoned justification” by the Seventh 
Circuit for its action.** Apart from this factor, 
however, the opinion goes far to restrict the use 
of mandamus for Government review of other- 
wise unreviewable orders in criminal cases. Mr. 
Chief Justice Warren, writing the opinion of the 
Court, began his analysis with a description of 
the limited circumstances under which man- 
damus was appropriate in any case.** He went on 
to discuss the general policies against piecemeal 
appeals and against appeals by the Government 
in criminal cases. “Mandamus, of course, may 
never be employed as a substitute for appeal in 
derogation of these clear policies.” * However : 


This is not to say that mandamus may never be used 
to review procedural orders in criminal cases. It has 
been invoked successfully where the action of the 
trial court totally deprived the Government of its 
right to initiate a prosecution, Ex parte United States, 
287 U.S. 241 (1932), and where the court overreached 
its judicial power to deny the Government the rightful 
fruits of a valid conviction, Ex parte United States, 
242 U.S. 27 (1916). But this Court has never approved 
the use of the writ to review an interlocutory proce- 
dural order in a criminal case which did not have 
the effect of a dismissal. We need not decide under 
what circumstances, if any, such a use of mandamus 
would be appropriate. It is enough to note that we 
approach the decision in this case with an awareness 
of the constitutional precepts that a man is entitled 
to a speedy trial and that he may not be placed twice 
in jeopardy for the same offense. In light of these 
considerations and criteria, neither the record before 
us nor the cryptic order of the Court of Appeals 
justifies the invocation of the extraordinary writ in 
this case.” 


The Government sought to justify the writ on 
the ground that Judge Will’s conduct displayed 
a “pattern of manifest non-compliance with the 
rules governing federal criminal trials,” ** rely- 
ing on the Court’s decision in the civil case of 
La Buy v. Howes Leather Company.** According 
to the Government, Judge Will had adopted a 
uniform rule in his courtroom requiring the 
Government in a criminal case to furnish a list 
of potential witnesses in complete disregard of 
the Federal Rules of Criminal Procedure. 
Although the Court stated that “the legal propo- 
sition that mandamus will lie in appropriate 


33. Id. at 106-107: “Due regard .. . for the ‘drastic and extraor- 
dinary’ nature of the mandamus remedy .. . and for the ex- 
tremely awkward position in which it places the District 
Judge . . . demands that the court issuing the writ give a 
reasoned exposition of the basis for its action.” 

34. See text accompanying note 14, supra. 

35. 389 U.S. at 97. 

36. Id. at 97-98. 

37. Id. at 99. 

38. 352 U.S. 249 (1957). 
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cases to correct willful disobedience of the rules 
laid down by this Court is not controverted,” * 
it found no support for the Government’s posi- 
tion in the record. As the Court saw it, the most 
that could be claimed on the record was that 
Judge Will may have erred on a matter within 
his jurisdiction and upon which he had broad 
discretion. 


But “[t]he extraordinary writs do not reach to such 
cases; they may not be used to thwart the congres- 
sional policy against piecemeal appeals.” ... Man- 
damus, it must be remembered, does not “run the 
gauntlet of reversible errors.” Its office is not to 
“control the decision of the trial court,” but rather 
merely to confine the lower court to the sphere of 
its discretionary power. . . . Thus the record before 
us simply fails to demonstrate the necessity for the 
drastic remedy employed by the Court of Appeals.” 


In view of the disposition which it made of the 
case, the Court found it unnecessary to reach the 
question whether the writ, in the circumstances 
of this case, could be properly said to issue 
“in aid” of the Court of Appeals’ jurisdiction, 
as specified by the All Writs Act.*! 

The impact of Will on the issuance of man- 
damus in criminal cases by the lower Federal 
courts, whether in favor of the Government * or 
the defense ** has been manifest. Certainly there 
can be no inclination, in the light of its restric- 
tive language, to take a cavalier approach to the 
availability of mandamus to the Government ina 
criminal case. Nevertheless, Will clearly does 
leave some room for such review in favor of the 
Government. Thus, in United States v. Dooling * 
following return of a guilty verdict, the district 
judge refused to sentence the defendants or 
enter judgment, proposing instead to dismiss the 
indictment on the ground that the four previous 
trials of defendants and the “marginal fairness” 
of the fifth trial violated due process. Defense 
motions based on the same grounds had been 
repeatedly denied by the trial judge and another 
judge prior to verdict. The panel of the Court of 
Appeals concluded that the dismissal of the 
indictment after verdict on grounds rejected 
during the trial was under the circumstances, 
beyond the “power” of the district judge and 
issued mandamus. Despite the court’s language, 


39. 389 U.S. at 100. 

40. Id. at 104, 

41. Id. at 95 n. 4. The Court noted the apparent conflict between 
Bondy, supra note 16, and In re United States, supra note 28. 

42. See, e.g., United States v. Green, 414 F.2d 1174 (D.C. Cir. 1969) 
(per curiam). 

43. See, e.g., Legal Aid Society of New York v. Herlands, 399 F.2d 
343 (2d Cir. 1968), cert. denied, 393 U.S. 1033 (1969). 

44. 406 F.2d 192 (2d Cir. 1969), cert. denied, 395 U.S. 911 (1969). 
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there could appear no question that the district 
judge possessed the fundamental “power,” as- 
suming jurisdiction over the person and subject 
matter, to dismiss the case following verdict, or 
to grant a new trial. The problem with the case 
was that the judge’s own memorandum support- 
ing his action expressly negated any grounds for 
such a dismissal. As the court put it: “In the 
final analysis his conclusion is ... based. . ., 
it would seem, upon the court’s own sense of 
uneasiness because of doubt that the trial has 
been fair. In such event the proper course... 
would have been to confess his own errors and 
grant a new trial: it does not lie in his power 
to put an end to the case by dismissal because of 
vague and unsubstantial doubts.” *° The court 
did not determine whether the judge’s dismissal, 
if entered, would be appealable under 18 U.S.C. 
3731, finding the matter immaterial. 


Even if it were clear that the government could not 
appeal the government’s argument for mandamus 
would not be made more compelling, for mandamus 
may not do service for an appeal which has been 
barred by the Congress. Will v. United States 389 U.S. 
90,97 ... We think it equally true that the fact that 
the government may have no right of appeal does not 
act as a conclusive bar to the issuance of mandamus 
in its favor. Certainly the restrictions placed upon 
the government’s right to appeal do reflect important 
policy judgments by Congress, at their core protect- 
ing the right against double jeopardy, which must 
not be undermined by casual resort to mandamus. 
But circumstances can arise which present a com- 
pelling need for the issuance of mandamus in order to 
further important countervailing interests. Here we 
find this need in our responsibility for preventing 
gross disruption in the administration of criminal 
justice, and we act pursuant to our supervisory power 
over the district courts.” 


The court distinguished the prior contrary de- 
cision of another Second Circuit panel in United 
States v. Bondy as “dictum,” a questionable 
conclusion. 

Other circuits have given an indication that 
use of mandamus to review interlocutory orders 
in criminal cases is not dead. In United States 
v. Green ** although the court purported to re- 
fuse to issue mandamus to review a proposed 
dismissal by a district judge, it did, in effect, re- 
view and declare a nullity as violative of the 
Federal Rules her order for a new trial on her 
own motion. And in United States v. Hughes,** 


45. 406 F.2d 197. 

46. 406 F.2d 198. (Emphasis added.) 

47. 414 F.2d 1174 (D.C. Cir. 1969) (per curiam). 
48. 388 F.2d 236 (5th Cir. 1968). 


a Fifth Circuit panel indicated without decid- 
ing, that Government review of a discovery 
order allegedly in violation of the Federal Rules 
might be available by way of mandamus de- 
spite Will. 

ANALYSIS 


With the foregoing summarization of the Fed- 
eral decisions in mind, what conclusions can be 
drawn concerning the availability of extraordi- 
nary writs to the military prosecutor within the 
military judicial system? A first stumbling 
block, we may suppose, will be based upon the 
requirement recognized in the All Writs Act 
that extraordinary writs must be “in aid” of 
the respective jurisdictions of the issuing 
courts.*® Although the U.S. Court of Military 
Appeals indicated that it might depart from this 
criterion in United States v. Bevilacqua,® it sub- 
sequently retreated from this position," and 
now considers the question to be important.*? 
As has been indicated, the Federal courts have 
had some difficulty with this question; the Su- 
preme Court purported to reserve it in Will v. 
United States.** Still it seems apparent that the 
weight of authority, including the early deci- 
sions of the Court itself, stands for the proposi- 
tion that a writ may properly issue so long as 
the case is one which the court in question might 
ultimately review, even though the Government 
would be otherwise unable to obtain review of 
the particular question.™ In this connection, it is 
interesting to note that the Court has, on occa- 
sion, allowed mandamus in other situations 
where the action of the lower court was not 
otherwise reviewable.*® 

The All Writs Act also states that the issuance 
of the writ must be “agreeable to the usages and 
principles of law.” A restrictive statement of 
those principles was set forth in the Will case. 
At its narrowest, Will may be read to stand for 
the proposition that extraordinary writs will 
issue at the behest of the Government only where 
the lower court acted beyond its jurisdiction in 


49. 28 U.S.C. § 1651(a). 

50. 18 USCMA 10, 39 CMR 10 (1968). 

51. United States v. Snyder, 18 USCMA 480, 40 CMR 192 (1969). 

52. See, e.g., United States v. Watson, Misc. Docket No. 70-37 (28 Apr 
1970); Mercer v. Dillon, 19 USCMA 264, 41 CMR 264 (1970); 
Hooper v. Laird, 19 USCMA 329, 41 CMR 329 (1970). 

53. See text accompanying note 41, supra. 

54. See, e.g., United States v. Mayer, 235 U.S. 55 (1914); Ex parte 
United States, 242 U.S. 27 (1916); Ex parte United States, 287 
U.S. 241 (1932) ; In re United States, 286 F. 2d 556 (1st Cir. 1961), 
rev’d sub nom other grounds, Fong Foo v. United States, 369 U.S. 
141 (1962) ; but see 62 Colum. L. Rev. 332 (1962). 

55. See Wolfson, supra note 15, at 979 and n. 12, 980; 6 Moore, Federal 
Practice, 54.10[2] (1966). 

56. See text accompanying notes 14, 40, supra. 
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depriving the Government of the right to initiate 
a prosecution or denying it the fruits of a valid 
conviction. Nevertheless, extraordinary writs 
have not, as a general proposition, been confined 
to remedying excesses of technical “jurisdic- 
tion” in lower courts.*? And, while most of the 
cases considering Government petitions for such 
writs have phrased their results in terms of 
“jurisdiction” or “power,” it is clear that many 
of them involved only gross errors of decision 
on matters which were clearly within the court’s 
power to decide.®* Thus, ample precedent sup- 
ports the conclusion that the prosecution may 
obtain review by way of extraordinary writ of 
gross errors of decision, which may be charac- 
terized not only as an abuse of discretion, but 
as a “usurpation of power,” even though those 
orders are interlocutory and do not result in a 
dismissal of the case or a charge. 

A final problem which may be expected to 
arise is that of double jeopardy where the writ 
is sought after evidence on the general issue has 
been received. Mr. Chief Justice Warren ex- 
pressed apparent concern with the jeopardy 
protection in articulating his conclusion in Will 
v. United States.*° Nevertheless, the author has 
argued elsewhere that the double jeopardy pro- 
tection should not prevent statutory appeals by 
the Government after evidence on the general 
issue is received, and the same argument is 
applicable in this context. 

On the basis of the foregoing, it is possible to 


(Continued on page 30) 





57. See, e.g., text accompanying note 16 supra. Moore states: “‘Some 
of the oider Supreme Court cases tended to talk largely in terms 
of jurisdiction: that the power of the Court to issue a prerogative 
writ depended on whether the lower court had exceeded, or wrong- 
fully refused to exercise, its jurisdiction. . . . But the Supreme 
Court has clearly and conclusively ruled that the power to issue 
a prerogative writ is not limited to jurisdictional matters. Sec- 
tion 1651 confers a power of appellate review or supervision to 
be exercised in the sound discretion of the appellate court. .. .” 
6 Moore, Federal Practice, par. 54.10[2](1966). (Footnotes 
omitted.) 

58. See, e.g., United States v. Dooling, 406 F. 2d 192 (2d Cir. 1969), 
cert. denied, 395 U.S. 911 (1969); In re United States, 286 F. 2d 
556 (1st Cir. 1961), rev’d sub nom other grounds, Fong Foo v. 
United States, 369 U.S. 141 (1962); United States v. Igoe, 331 
F. 2d 766 (7th Cir. 1964) United States v. Hester, 325 F. 2d 654 
(9th Cir. 1963) (dictum, by implication); Jn re United States. 
348 F. 2d 624 (1st Cir. 1965). 

59. The fact that most cer> 
have concerned or?: 
or post-sentencin; et 
than normative. On which 
tien” of power are ni: likes; » made then, than at an 
intermediate stage. Nev. theless, we ‘ speculate that appellate 
courts will, from a behavior standp. ., be less reluctant to 
interfere with such “peripheral” orders than interlocutory orders 
which may have an equally deleterious effect on the prosecution. 

60. See text accompanying note 35, supra. 

61. See Floyd, supra note 1, at 138-42. 


“staining the issuance of such writs 
zg the commencement of the trial 
: viewed as descriptive, rather 
characterized as an “usurpa- 
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WHO IS THE FATHER OF THE CHILD? 


LIEUTENANT RICHARD T. HILDRETH, JAGC, USNR* 


The involvement of Navy and Marine Corps personnel in paternity 
problems frequently poses many difficult questions both for the indi- 
vidual concerned and the legal assistance officer consulted for advice 
because of the divergency of treatment accorded paternity cases by 
states. Lieutenant Hildreth traces the history of paternity proceedings; 
identifies modern evidentiary and substantive law trends; and finally 
provides a breakdown in chart form of the salient features of paternity 
proceedings in various states and areas under U.S. jurisdiction. 


INTRODUCTION 


LTHOUGH THERE ARE no statistics 
available on the number of paternity 
actions in which Navy and Marine Corps per- 
sonnel have been involved, informal discussions 
with legal assistance officers have revealed that 
personnel frequently seek information on pa- 
ternity laws of various jurisdictions. Often lack- 
ing complete reference library facilities to 
research the question, these same legal assist- 
ance officers have indicated that a brief discus- 
sion of some of the general aspects of paternity 
proceedings would be a great help in providing 
guidance to Navy and Marine Corps personnel. 
It is hoped that this article and its accompanying 
chart, which in no way should be regarded as 
exhaustive, will serve as a guide for the legal 
assistance officer.' 


BASTARDY LAW UNDER EARLY ENGLISH LAW 


Under English common law the child born out 
of wedlock was entitled to support from neither 
the mother nor the father, for the child was 
considered to be “the child of nobody” and it was 


*Lieutenant Hildreth is currently Head, Promotions and Non-Dis- 
ability Retirements Branch, Promotions & Retirements Division, 
Office of the Judge Advocate General. He is a graduate of Harvard 
College and Boston University School of Law, having received his 
Bachelor of Laws Degree in 1968. Lieutenant Hildreth is admitted 
to practice before the Supreme Judicial Court of Massachusetts and 
the U.S. Court of Military Appeals. 
1. For a discussion of counselling Navy and Marine Corps personnel 
regarding paternity and support claims, see BuPers Manual, art. 
6210120 and MarCorPersMan, paras. 7201, 7202. See also Day 


and Kiel, Blood Tests for Paternity Claims, 22 JAG J. 101 (May- 
June 1968). 
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up to the community to bear the expense of main- 
taining him. As early as the sixteenth century 
the increasing number of illegitimate children 
dependent upon the parish for support was be- 
coming too great a financial burden for the 
community.? Ultimately the Poor Law Act of 
1576 * was enacted in an attempt to alleviate the 
problem of supporting bastard children. It is 
quite clear from the language of this Act that its 
passage was based not upon humanitarian con- 
siderations but upon the purely economic desire 
to shift the financial burden from the community 
onto the individuals who were directly respon- 
sible for bringing these unfortunate children 
into the world. In addition, of course, it was 
hoped that the imposition of support upon the 
parents would discourage the acts causing the 
existence of bastard children. A portion of this 
early law states as follows: 


Concerning bastards begotten and born out of lawful 
matrimony ... the said bastards being now left to 
be kept at the charges of the parish where they be 
born, to the great burden of the same parish, and in de- 
frauding of the relief of the impotent and aged true 
poor of the same parish, and to the evil example and 
encouragement of lewd life, it is ordained .. . that 
two justices of the peace . . . within such parish... 
take order for keeping of such bastard child by charg- 
ing mother or father with the payment of money 
weekly or other sustenation for the relief of such 
child . . . as they shall think meet and convenient, 
and ... every such party so making default of the 


2. Schatkin, Disputed Paternity Proceedings, 35-38 (4th ed. 1967) 
hereinafter referred to as Schatkin. 
3. Stat. 18 Eliz., ch. 3 (1576). 


said order, to be committed to ward to the common 
gaol.* 


The Poor Law Act of 1576 is considered to be 
the parent law of all Anglo-American bastardy 
support laws,® and its spirit is perpetuated in 
later laws which reflect this primary concern to 
indemnify the public. It was not until 1844 that 
laws were passed in England which enabled the 
mother to obtain support from the father prin- 
cipally for the benefit of the child.* Even today 
in the United States a few jurisdictions construe 
laws requiring the parents’ support of their 
illegitimate children primarily in terms of eco- 
nomic and social rather than humanitarian con- 
siderations.? However, the majority of courts 
in the United States today recognize that pa- 
ternity laws and their accompanying support 
provisions are enacted primarily for the bene- 
fit of the child to enforce the father’s moral ob- 
ligation to contribute to its support, although 
easing welfare costs is still an objective.’ A few 
states have even attempted to give the illegiti- 
mate all the rights of the legitimate child.® 


DEVELOPMENT OF LAWS IN THE UNITED STATES 


The first bastardy support law to be passed 
in the colonies was in Connecticut in 1673,'° and 
enactment of similar laws has occurred in most 
jurisdictions since that time. At the present 
time only four states have not enacted some 
statutory mechanism for the judicial determina- 
tion of paternity." All the others, including the 
territories of the Canal Zone, Guam, Puerto 
Rico, and the Virgin Islands, have some form of 
statutory authorization for the “proof of pater- 
nal descent” even though the laws may not 
actually be designated paternity or bastardy 
laws.'? All but two states, Texas and Missouri, 
provide for an action to compel support of bas- 
tard children.'* The Missouri legislature has at- 
tempted, without success, to pass the Uniform 
Illegitimacy Law, which is presently in effect in 


Id. 

. Schatkin at 38. 

- Id. at 39. 

. See, e.g., “The legislation is social in nature and was enacted to 
prevent illegitimates from becoming public charges. The benefit 
to the child is incidental.”’ Allen v. Hunnicutt, 230 N.C. 49, 52 
S.E.2d 18 (1949). 

8. See 10 Am. Jur. 2d Bastards § 75 (1963). 

9. Ariz. Rev. Stat. Ann. § 14-206(a)(1956) and Ore. Rev. Stat. 
$ 109.060 (1968). 

. U.S. Children’s Bureau Chart #16, Paternity Laws (1938). 

. Alaska, Virginia, Texas, and Missouri. 

. C.Z. Code tit. 8, $8 464-497 (1963) ; Civ. Code of Guam 88 193-199 
(1953); Laws of Puerto Rico Ann. tit. 31, $504, tit. 33, $991 
(1967) ; V.I. Code Ann. tit. 16, 88 291-303 (1964). 

. Alaska provides that its nonsupport proceedings apply to putative 

fathers of illegitimates. Alaska Stat. Ann. § 11.35-110(1962). 

Virginia permits a nonsupport suit against a father who has 

judicially admitted paternity. Va. Code Ann. § 20-61.1 (1960). 
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six states,‘ in order to provide a civil remedy 
against the father for support of his illegitimate 
child. Missouri does have a criminal nonsupport 
statute but no civil liability can be inferred from 
it.» Texas is the only state which has no provi- 
sion for the adjudication of paternity or the im- 
position of paternal support. The most recent 
enactment in the United States of a complete 
paternity law was in 1969 in Idaho.’* Previously 
that state had no paternity law, or even any pro- 
vision for the support of an illegitimate child by 
the reputed father. This act, complete with pro- 
visions for blood tests, is somewhat similar to 
the Uniform Act on Paternity which is presently 
the law in five states.’ 


NO COMMON LAW DUTY TO SUPPORT ILLEGITI- 
MATE CHILDREN IN THE UNITED STATES 

As a result of the heritage of the English 
common law, most of the states in the United 
States recognize no common law duty of a father 
or mother to support their illegitimate chil- 
dren.'® Statutes enforcing such a duty thus must 
be quite strictly construed especially when they 
are somewhat penal in nature.'® However, most 


14. Iowa Ann. Code $8 675.1 to .36 (1950) ; Nev. Rev. Stat. 88 126.010- 
-380 (1967); N.M. Stat. Ann. $8 22-4-1 to -27 (1953); N.D. 
Rev. Code §§ 32-36-01 to -35 (1960); S.D. Comp. Laws Ann. 
$$ 25-8-1 to -48 (1967); Wyo. Stat. Ann. 8$14-59 to -196 
(1957). The Uniform Illegitimacy Act was approved by the 
National Conference of Commissioners on Uniform State Laws 
fin 1922 but was placed on the inactive list of Uniform Acts 
recommended for adoption by the states, pending further study by 
the Conference. The Act was passed in New York in 1925 (Mc- 
Kinney’s Dom. Rel. Law ch, 225 art. VIII) but was repealed by 
Laws of 1962 ch. 690, § 5, eff. Sept. 1, 1962. The act does not make 
any reference to blood testing. 

. See comment on James vy. Hutton, 373 S.W. 2d 167 (K.C. Mo. App. 

1963) in 30 Mo. L. Rev. 154 (1965). 

Idaho Code Ann. $$ 7-1101 to -1120 (Supp. 1969), Acts of 1969, 

ch, 93, $8 1-25, p. 318. 

- Ky. Rev. Stat. $$ 406.010-.160 (1969); Me. Rev. Stat. Ann. 

tit. 19, $8 271-287 (1964); Miss. Code Ann. §$§ 383-01 to -—27 

(Supp. 1968); Rev. Codes of Mont. Ann. $§ 94-9901 to -9908 

(Supp. 1969) (Uniform Act on Paternity without the bleod test 

provisions) ; Utah Code Ann. $§ 78-45a-1 to -17 (Supp. 1969). 

The Uniform Act on Paternity was approved by the National 

Conference of Commissioners on Uniform State Laws and the 

American Bar Association in 1960. 

In the case of In re Karger’s Estate, 235 Minn. 542, 93 N.W.2d 137 

(1958) it was stated: “The rule at common law that a child 

born out of wedlock is said to be ‘filius nullius,’ the child of 

nobody, or ‘filius populi,’ the child of the people, is in force 
in Minnesota except as it has been abrogated by legislative 
enactment.” 

See 10 Am. Jur. 2d Bastards §74 (1963). Note that in Pa. and 

Mass. the paternity proceedings are conducted under criminal 

statutes. Pa. Stat. Ann. tit. 18, 84732 (Purdon 1963) imposes a 

fine for fornication and bastardy as well as determining paternity 

and issuing a support decree. Mass. Gen. Laws Ann. ch. 273, 

$$ 11-15 (1958) provide for adjudication of paternity under crimi- 

nal t pr i as well as making “begetting a 

woman” with an illegitimate child a misdemeanor. North Caro- 

lina has a criminal bastardy law entitled “wilful neglect of an 
illegitimate child” and permits adjudication of paternity as well 
as fine or impri ent and imposition of support. N.C. Gen. 

Stat. $8 49-1 to -9 (1966). However, a civil action to adjudicate 

paternity as well as support is now permitted by a statute en- 

acted in 1967. N.C. Gen. Stat. 8849-14 to -16 (Supp. 1969). 
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jurisdictions look upon their laws as nonpenal 
and enacted primarily for the enforcement of a 
father’s duty to aid the mother in supporting 
their illegitimate child, even when the proceed- 
ings are in the name of the state and are con- 
ducted like a criminal trial.2° Consequently, the 
courts in most states look to this general purpose 
when construing their paternity statutes.*? Even 
in Massachusetts, where the statute makes it a 
misdemeanor to beget a woman with an illegiti- 
mate child and to fail to support it, the courts 
construe the statute as primarily intended to 
enforce a father’s obligation to contribute 
toward the support of the child.*? 


INITIATING THE ACTION 


Generally, a paternity action is begun by the 
mother filing a complaint before the court 
having jurisdiction over her, the child, the 
defendant, or the offense.2* The majority of 
states today permit a nonresident mother to 
initiate proceedings in the state of the reputed 
father’s residence.** This modern view is based 
on the judicial interpretation that bastardy laws 
are primarily for the protection of the child 
rather than for the indemnification of the state, 
and therefore the mother should be able to sue 
the alleged father in whatever jurisdiction he 
can be found.”® The statutes of the remaining 
states generally require the mother,” or at least 
the child,?” to be a resident as a condition for 
initiating proceedings. 


STATUTE OF LIMITATIONS 


As a general rule the time limitation for initi- 
ating a paternity suit runs (in states which have 


19. (Cont'd) 

As in most states, fornication is punishable in North Carolina 

(N.C, Gen, Stat. § 14-148 (1953)) but the statute is rarely em- 

ployed. The act of begetting a woman with an illegitimate child 

is not punishable. State v. Tyson, 208 N.C. 231, 180 S.E. 85 (1935). 

See also Comment, Illegitimacy in North Carolina, 46 N.C. L. 

Rev. 813 (1968). 

State v. Southall, 59 N.D. 723, 197 N.W. 866 (1924) ; also M. v. W., 

352 Mass. 704, 227 N.E. 2d 469 (1957), and 10 Am. Jur. 2d 

Bastards § 75 (1963). 

21. 10 Am. Jur. 2d Bastards § 74 (1963). 

. M. v. W., 352 Mass. 704, 227 N.E. 2d 469 (1967). 

23. See, e.g., (Where the case arises) Ga. Code Ann. § 74-30 (1964) ; 
(County in which the mother resides) Code of Ala. tit. 27, § 12(1) 
(Supp. 1965); (Where the father is present, has property, or 
where the mother resides) Rev. Codes of Mont. Ann. § 93-2901-7 
(1964); (Where the mother resides or is found . .. where the 
putative father resides or is found, or in the county where the 
child is found) N.C. Gen. Stat. § 49-6 (1966). 

24. See Annot., 57 A.L.R. 2d 689 (1958), and also appended chart. 

. Annot., 57 A.L.R. 2d 689 (1958). 

26. See, e.g., Code of Ala. tit. 27, §12(1) (Supp. 1965); Okla. Stat. 

Ann, tit. 10, $871 (1966); Vt. Stat. Ann. tit. 15, $331 (1958) ; 

C.Z. Code tit. 8, § 461 (1963). 

N.C. Gen. Stat. $8 49-3 (1966) provides that the child must be a 

bona fide resident of the state at the time of the institution of 

the proceedings. 


JAG JOURNAL 


20. 


27. 


12 


provided a limitation by statute) from the date 
of birth of the child.** In some of these jurisdic- 
tions the statute does not run while a defendant 
is absent from the state or unavailable for serv- 
ice of process.?® It has been held in a number of 
jurisdictions that when no specific statute is 
provided, none should be regarded as applying.*° 
Still others look upon their statute as imposing 
a continuing duty of support and accordingly 
there should be no statutory bar to the proceed- 
ings.*: Another state which regards its bastardy 
laws as imposing penal sanctions for failure to 
support has held that the time period for crimi- 
nal actions applies.*? Finally, at least one other 
state looks upon its laws as creating a liability 
by statute and thus applies the law of limitation 
for those actions.* 


THE STATUS OF THE MOTHER 


In several jurisdictions the statute permits a 
paternity suit only when an unmarried woman is 
involved,** thus incorporating into its bastardy 
laws the state’s presumption of legitimacy of a 
child born to a married mother. However, it is 
generally held by these states that a paternity 
action will not abate if she was unmarried at the 
time of conception and subsequently marries a 
man other than the reputed father.** Some juris- 
dictions make an exception to the provision 
requiring the woman to be unmarried by per- 
mitting a married woman who has lived apart 
from her husband for one year or more to charge 
another man with fathering her child.** How- 
ever, most state legislatures have phrased their 
laws in terms of “any woman” * and have gen- 
erally left it to the courts to work out exceptions 





28. See appended chart; 10 Am. Jur. 2d Bastards $79 (1963) and 
Annot., 155 A.L.R. 39 (1945). 

See, e.g., D.C. Code § 16-2343 (1967) ; Ill. Stat. Ann. ch. 106 3/4, 
$54 (Smith-Hurd Supp. 1970); Ind. Ann. Stat. § 3-627 (1968) ; 
Miss. Code Ann. § 383-02 (Supp. 1968); Utah Code Ann. § 77- 
60-16 (1953) ; Rev. Code of Wash. Ann. § 26-24.160 (1961). 

See, e.g., Harding v. Skolfield, 125 Me. 438, 134 Atl. 567 (1962). 
See also 10 Am. Jur. 2d Bastards $78 (1963) and Annot., 155 
A.L.R. 27 (1945). 

See, e.g., 13 Minn. Op. Att’y Gen. 59 (1924); Commonwealth v. 
Mondano, 352 Mass. 260, 225 N.E. 2d 318 (1967). 

See, e.g., Jones vy. State, 11 Ga. App. 760, S.E. 72 (1912). But 
note the statute runs from the time the reputed father refuses to 
post bond; not from the birth of the child—2 years by Ga. Code 
Ann, § 27-601 (1953). 

See, e.g., Wall v. Johnson, 78 So. 2d 371 (Fla. 1955). 

See, e.g., Kan. Stat. Ann. § 62-2301 (1963) ; Ohio Rev. Code Ann. 
$3111.01 (Page 1960); Utah Code Ann. §77-60-1 (1953); Vt. 
Stat. Ann. tit. 15, § 331 (1958) ; Wash. Rev. Code Ann. § 26.24.010 
(1961). 

35. See 19 Am. Jur. 2d Bastards § 87 (1963). 

. See, e.g., W.Va. Code Ann. § 48-7-1 (1966) ; D.C. Code § 16-2344 
(1967) ; Hawaii Rev. Stat. § 579-1 (1968). 

See, e.g., Code of Ala. tit. 27, $12(1) (Supp. 1965); N.H. Rev. 
Stat. Ann. § 168:1 (1964). 
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30. 


31. 


32. 


33. 
34. 


37. 


to the presumption of legitimacy and their effect 
on bastardy proceedings.** 


ACTION BY PUBLIC OFFICIALS 
In addition to allowing the mother to initiate 
proceedings, most jurisdictions permit initial 
suit by a public officer on behalf of the mother or 
child if they are receiving public assistance.” In 
one state the statute of limitations is longer for 
a suit by a public welfare officer than by the 
mother herself,*® and in certain instances when 
suit is by a public welfare officer, the mother may 
be made a party defendant.*: Some states pro- 
vide statutory means to compel the mother to 
reveal the father when she is dependent upon the 
state for support and is known by public officials 
to have given birth to an illegitimate child. These 
generally provide for the mother posting bond or 
serving a prison sentence for contempt until she 

accuses a man of fathering her child.*? 


INSURING THE DEFENDANT’S APPEARANCE 


Most states provide for a warrant to issue in 
lieu of a summons if the accused does not volun- 
tarily appear ** and in many states a warrant 
issues in the first instance.** Once the accused 
father is actually served with process and has 
been brought before the court to answer the 
charges, he may be required (if probable cause 
is found) to post bond in order to insure his 
appearance for trial as well as indemnify the 
state for a portion of the support costs should 
he flee the jurisdiction.“ In several jurisdictions 


certain property of the accused may be 
attached.*° 


TRIAL BEFORE BIRTH AND JURY TRIAL 
Although in some states the accused may be 


38. See Annot., 57 A.L.R. 2d 729 (1958). 

39. See appended chart. 

40. N.Y. Judiciary Law $517 (McKinney 1968) permits suit by the 
mother within 2 years from the birth of the child and within 
10 years when suit is by a public welfare official. New Mexico 
provides that their statute of limitations does not apply at all 
when suit is by a public welfare official. N.M. Stat. Ann. § 22-4-24 
(1953). 

- See, e.g., N.D. Cent. Code § 32-36-08 (1960); N.M. Stat. Ann. 

§ 22-4-6 (1953) (but she cannot be compelled to testify); S.D. 

Comp. Laws Ann. § 25-8-10 (1967). 

See, e.g., Ark. Stat. Ann. § 34-713 (1962) ; Ga. Code Ann. $8 74-30, 

74-306 (1964); N.J. Stat. Ann. §9:17-11 (1960); Ore. Rev. Stat. 

$ 109.200 (1969); S.C. Code of Laws Ann. § 20-306 (1962); Vt. 

Stat. Ann. tit. 15 § 373 (1958). 

43. See appended chart. 

. See, e.g., Del. Code Ann. tit. 13, § 1321 (1953), warrant shall issue 

as in criminal cases; Ill. Stat. Ann. ch. 107 3/4, $55 (Smith- 

Hurd Supp. 1970); Kan. Stat. Ann. § 62-2301 (1963); Ohio Rev. 

Code Ann. § 3111.01 (Page 1960); V.I. Code tit. 5 App. IV Rule 

104 (1967). 

See appended chart. 

Iowa Ann. Code § 675.17 (1950); N.M. Stat. Ann. § 22-4-18 

(1953) ; Ohio Rev. Code Ann. § 3111.24 (Page 1960); Okla. Stat. 

Ann. tit. 10, § 73 (1966). 
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charged prior to the birth of the child,*’ in many 
states the actual trial may not be held before 
birth without the father’s consent.“ In some 
jurisdictions trial may never be held before 
birth.*® The right to a jury trial is preserved to 
the defendant in most states at least on the is- 
sue of paternity at some level—although not 
necessarily at the lowest level.°° Some states 
permit either party to demand a jury trial.™ In 
a few states, to preserve this right, appeal must 
be taken to obtain a trial de novo with jury.” 
In one state the defendant is automatically 
bound over to the higher court for jury trial. 


BLOOD TEST STATUTES 


Although the scope of this article does not 
permit a discussion of the intricacies of substan- 
tive evidentiary rules in the various jurisdic- 
tions, the statutory rules regarding blood tests 
should be discussed. This aspect of paternity 
proceedings is especially important in cases of 
wrongful accusation since this type of evidence 
may determine the ultimate result of a paternity 
proceeding. At the present time at least thirty 
jurisdictions have some specific statutory pro- 
vision for the ordering and admission of blood 
test results which may exclude paternity.* It is 
presumed that the courts in states not having 
specific statutes authorizing the use of blood test 
results in paternity suits, will admit this evi- 
dence when it is shown that the tests were 
properly conducted and the results are relevant 
and material.®*° There is, however, some question 


47. See, e.g., Del. Code Ann. tit. 13, § 1321 (1953) ; Ill Stat. Ann. ch. 
106 3/4, $54 (Smith-Hurd Supp. 1970) ; Mich. Stat. Ann. § 25.494 
(1957) ; N.Y. Judiciary Law $517 (McKinney 1968); N.C. Gen. 
Stat. $8 49-5 (1966) ; N.D. Cent. Code § 32~36-09 (1960) ; Ore. Rev. 
Stat. § 109.110 (1969); R.I. Gen. Laws Ann. § 15-8-2 (1956) ; 
S.D. Comp. Laws Ann. § 25-3-12, -24 (1967) ; but Idaho does not 
even permit initiation of a paternity action until after the child 
is born. Idaho Code Ann. § 7-1107 (Supp. 1969). 

See, e.g., Code of Ala. tit. 27 § 12-8 (Supp. 1965) ; Ind. Ann. Stat. 

§ 3-367 (1965); and see appended chart. Arkansas permits tem- 

porary orders before the birth of the child, Ark. Stat. Ann. 

$ 34-704 (1962). 

See, e.g., D.C. Code § 16-2346 (1967) ; Md. Ann. Code ch. 16, § 66F 

(1964). Vt. Stat. Ann. tit. 15, 8338 (1958) provides that the 

woman will not be permitted to testify until 30 days after the 

birth of her child. 

See appended chart and 10 Am. Jur. 2d Bastards 8108 (1963). 

But see N.Y. Judiciary Law §531 (McKinney 1968) and Idaho 

Code Ann. § 7-114 (Supp. 1969) which provide that trial will be 

without a jury. It is generally held that there is no constitutional 

right to a jury trial in paternity proceedings. See Annot., 94 

A.L.R. 2d 1128 (1964). 

See appended chart. 

See, e.g., Code of Ala. tit. 27, §12(2) (Supp. 1965); Del. Code 

Ann, tit. 13, § 1332 (1953) ; N.J. Stat. Ann. § 9:17-20 (1960). 

53. Ariz. Rev. Stat. Ann. § 12-845 (1956). 

. See appended chart. 

55. Rider v. Rider, 110 Ga. App. 382, 138 S.E. 2d 621 (1965) ; Houghton 
vy. Houghton, 179 Neb. 275, 137 N.W. 2d 861 (1965); Williams v. 
Williams, 230 La. 1, 87 So. 2d 707 (1956); State v. E.A.H., 246 
Minn. 299, 75 N.W. 2d 195 (1956) ; Dale v. Buckingham, 241 Iowa 
40, 40 N.W. 2d 45 (1950); State ex rel. Wolloch v, Brigham, 72 
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about the authority for the courts’ ordering the 
mother and child to submit to tests when there is 
no specific statute authorizing the court to so 
order.°® 

A small number of states have provided that 
when the experts conclude the blood tests show 
the possibility of the alleged father’s paternity 
the court may, in its discretion, admit this 
evidence depending upon the infrequency of the 
blood types involved.” This particular provision 
is included in the Uniform Blood Test Act *® 
which provides for blood tests in criminal and 
civil cases where paternity is a relevant ques- 
tion. It is also included in the Uniform Act on 
Paternity.**» However, the majority of states 
permit blood test results to be admitted 
only when definite exclusion of paternity is 
established.” 

A number of states declare that results which 
exclude the defendant will be conclusive as to 
the issue of paternity.*t Some statutes enforce 
the order that the parties submit to a blood 
test by permitting the ultimate finding to be 
resolved against the refusing party or by per- 
mitting disclosure of the fact of refusal at 
trial.°* On the other hand, one state does not 
permit disclosure of refusal to submit to the 
tests.“ The importance of making timely motion 
for blood tests, in cases of wrongful accusation, 
cannot be underrated ** when the probability of 
exclusion can be at least 50%, and in some cases 
80% when advanced testing techniques are 
available. 


DEGREE OF PROOF AND ORDERS TO SUPPORT 
In most jurisdictions the degree of proof 
required to prove paternity is a fair preponder- 
ance of the evidence, or simply a preponderance 
of the evidence.“ Even in states where the 


55. (Cont’d) 
S.D. 278, 33 N.W. 2d 285 (1948). Also see Annot., 46 A. L. R. 2d 
1000 (1956). 

. See Annot., 46 A.L.R. 2d 1005 (1956). 

- See appended chart. 

. The Uniform Act on Blood Tests to Determine Paternity was 
approved by the National Conference of Commissioners on Uni- 
form State Laws, and the American Bar Association in 1952. 

. See note 17 supra. 

. See appended chart. 

. Id. 

. Id. 

. Ill. Stat. Ann. ch. 106, 3/4 $8 1 (Smith-Hurd Supp. 1970). 

- One of the reasons for the court’s refusal to order blood tests on 
the defendant’s motion was that he waited until the morning 
of trial when the complaint had been on file for 6 months. Dale 
v. Buckingham, 241 Iowa 40, 40 N.W. 2d 45 (1950). 

. For an excellent discussion of the science of blood testing and its 

impact on paternity proceedings, see Day and Kiel, Blood Tests 

for Paternity Claims, 22 JAG J. 101 (May-June 1968); and 

Schatkin, ch. VIII. 

See, e.g., Patterson v. Municipal Court, 42 Cal. Rptr. 769, 232 C.A. 

2d 289 (1965); Blackwell v. Welti, 61 Ill. App. 2d 453, 197 N.E. 

2d 126 (1964) ; Wis. Stat. Ann. § 52-355 (1957). 
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statute is criminal in nature, this is the case.” 
One notable exception is in North Carolina 
which permits a civil suit to determine paternity 
but yet requires proof beyond a reasonable 
doubt.** 

Upon a finding of paternity the court will 
issue an accompanying decree of support which 
generally will run until the child reaches age 
16 or 18.°° However, one state requires support 
payments to run only until the child becomes age 
14.7° In many states the father may be compelled 
to pay, in addition to such support payments, the 
actual expenses incurred by the mother in giving 
birth to the child.” Provided the court or wel- 
fare officials approve, a compromise or settle- 
ment agreement may be made between the 
parties in some jurisdictions, and will be bind- 
ing, if performed, on all the parties to prevent 
future suit by the mother, the child, or their 
legal representatives.’? On the other hand, after 
a support decree issues, the courts in most juris- 
dictions retain the power to amend original 
orders of support when the needs of the parties 
so require.” 

Because bastardy or paternity proceedings 
are purely statutory, the right to appeal from 
final orders must also be derived from statutory 
provisions."* States which declare their proceed- 
ings to be governed by the rules of civil proceed- 
ings generally permit appeals according to these 
rules.*® On the other hand, because of the opera- 
tion of the doctrine of double jeopardy, appeals 
by the complainant mother or the state are not 
permissible in states in which the proceedings 
are criminal.** The court rules for each jurisdic- 
tion should be consulted in each case because few 
of the state paternity laws have specifically pro- 
vided for appeals to the highest court of that 
jurisdiction. 


PATERNITY LAW IN THE FUTURE 
Illegitimacy continues to be a serious problem 





Young v. Makepeace, 103 Mass. 50 (1869). However, charge of 
failing to support an illegitimate child may require proof beyond 
a reasonable doubt, see, e.g., People v. Grant, 212 Cal. App. 2d 
947, 28 Cal. Rptr. 694 (1963). 

N.C. Gen. Stat. § 49-14 (Supp. 1969). 

See appended chart. 

Ga. Code Ann, § 74-303 (1964). 

See appended chart. 

Id. 

See appended chart; also 10 Am. Jur. 2d Bastards $99 (1963) 
and Annot. 84 A.L.R. 2d 524 (1962). Note, however, D.C. Code 
§ 16-2351 (1967) permits the court to modify and amend even 
compromised support agreements. 

See 10 Am. Jur. 2d Bastards $132 (1963) and Skaggs v. State, 
24 Ariz. 191, 207 P. 877 (1922). 

75. See 10 Am. Jur. 2d Bastards § 132 (1963). 

. Id., and Annot. 18 A.L.R. 2d 948 (1951). 
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68. 
69. 
70. 
71. 
72. 
73. 


74. 


in the United States today. The number of ille- 
gitimate births in 1968 was estimated at 
339,200 ** which was an increase of about 80,000 
over the year 1963 in which there were an esti- 
mated 259,400 births.”* In 1964 a total of 
$1,649,000,000 was distributed by the states 
under the Aid to Dependent Children Program,’® 
and the Federal Government contributed 
$1,018,004,000 of this amount.*° It was further 
estimated that illegitimate children receive 
about 20% of the total ADC funds expended.* 
Such figures reveal that in many cases paternity 
proceedings are not removing illegitimate chil- 
dren from the welfare roles. It has been sug- 
gested that a basic problem causing this situa- 
tion is the concept, which controls in ali 
paternity proceedings in the United States, that 
when more than one man can be shown to have 
had intercourse with the mother during the 
period of conception, no one man can be held 
chargeable as the father. This concept is known 
as exceptio plurium concubentium or simply 
exceptio and roughly translated means “the 
exception of other lovers.” ** 

A recent law review note ** has proposed that 
states in which there is a high incidence of ille- 
gitimacy adopt a so-called “possible father 
statute” similar to that which is in effect in Nova 
Scotia, Norway, and several other European 
countries.** This statute would permit a finding 
against all the possible fathers, resulting in an 
approach similar to that taken in the tort case of 
Summers v. Tice,™ wherein the court could not 
determine which of two defendants had actually 
injured the plaintiff, and therefore found that 
each one had been sufficiently negligent to sup- 
port the finding that the plaintiff should be 
allowed to recover from them both. The adop- 
tion of such a law would require all the men 
adjudicated as possible fathers to contribute to 
the support and maintenance of the child. It 
would require fundamental changes in the con- 
cepts of the presumption of innocence, the bur- 
den of proof, and the joinder of defendants. 





77. U.S. Department of Health, Education and Welfare, 18 Monthly 
Statistics Report 3 (No. 11, Supp. Jan. 30, 1970). 

78. U.S. Bureau of Census, Statistical Abstract of the United States 
51 (1965). 

79. Id. at 306. 

80. Id. at 307. 

81. U.S. Department of Health, Education and Welfare, Illegitimacy 
and Its Impact on the Aid to Dependent Children Program 31 
(Bureau of Public Assistance (1960) ). 

82. See Scholtens, Maintenance of Illegitimate Children and the 
Exceptio Plurium Concubentium, 72 S. Afr. L.J. 144, 147-48 
(1955). 

83. Liability of Possible Fathers: A Support Remedy for Illegitimate 
Children, 18 Stan. L. Rev. 859 (1966). 

84. Id. at 859. 

85. 33 Cal. 2d 80, 194 P.2d 1 (1948). 


Under such laws, once a man has been shown to 
have had intercourse with the mother during 
the period of conception, the burden is shifted to 
him to show that he cannot be charged as being 
the possible father. Naturally all the defenses 
such as blood test exclusions, impotence, or 
sterility would be admissible. On the other hand, 
attaching status rights to an adjudication that 
several men are “possible fathers”’ would create 
a difficult social burden for the child. The rela- 
tionship established would have to be simply one 
of debtor-creditor.** Although no state has yet 
adopted such a change in their paternity laws, 
such an approach may be forthcoming in those 
states facing a rapidly increasing illegitimacy 
rate and the accompanying welfare problems. 


CONCLUSION 

Paternity actions have progressed in many 
ways since the enactment of the Poor Law Act 
of 1576. One area of progress is the gradual 
transition of the proceedings in most states 
from criminal to basically civil proceedings, 
although retaining some of the procedures of 
compulsory process and criminal sanctions for 
failing to comply with the orders. As a result 
most states today look toward the interests of 
the child in paternity actions and are not con- 
cerned with punishing the father, provided he 
conforms to the final orders of the adjudication. 
For the man who is involved in a paternity 
action, the laws of most states have provided 
procedures for him to vigorously defend a 
wrongful accusation. On the other hand, should 
a court find that a man is chargeable as the 
father of an illegitimate child, the laws of most 
states have provided for a balancing of the con- 
flicting interests of the mother, the child, the 
father, and the state. Once adjudicated the 
father, it behooves a man to comply with what 
is not only a moral obligation but also a legally 
enforceable obligation. 

An increasing illegitimacy rate particularly 
in urban areas continues to raise questions 
about paternity actions and their adequacy for 
handling the problem. Such proposals as the 
“possible father statute” may be a good solution 
to the welfare problems accompanying illegiti- 
macy but tend to drift away from the objective 
of looking to the best interests of the child, at 
least those objectives which tend to remove the 
social stigma of bastardy. It is doubtful, how- 
ever, that paternity actions alone can ever solve 
the problem of illegitimacy; all they can do is 
attempt to ease a problem which is caused by 
numerous other socio-economic problems. 

86. Supra note 83 at 867. 
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EYE-WITNESS 


IDENTIFICATION— 


THE CASE FOR 


PREVENTIVE COUNSELING 


LIEUTENANT KENNETH F. RIPPLE, JAGC, USNR* 


Eye-witness identification has traditionally been the most effective 
means of proving “whodunit.” Concerned over the sometimes inade- 
quate safeguards provided suspects in situations designed to obtain 
an eye-witness identification, recent court decisions, civilian and mili- 
tary, have significantly circumscribed the circumstances under which 
an eye-witness identification will be admissible into evidence. Lieu- 
tenant Ripple in his analysis of the key cases anticipates their probable 
ramifications, identifies unique problems which may confront both the 
prosecutor and counsel for the accused, and suggests measures to in- 
sure fundamental fairness at eye-witness identifications. 


DENTITY OF THE perpetrator is an element 
| common to every offense. As any trial counsel 
can testify, it is one thing to prove a crime has 
been committed; it is quite another thing to 
prove the accused did it. Or to approach from the 
opposite vantage point, seldom does counsel for 
the accused question that an offense has been 


*Lieutenant Ripple is currently assigned as an appellate defense 
counsel, Navy Appellate Review Activity, Office of the Judge Ad- 
vocate General. He received the A.B. Degree from Fordham Uni- 
versity, the LL.B. Degree from the University of Virginia, and is 
currently a candidate for the LL.M Degree at The George Wash- 
ington University. He is a member of the bars of Virginia and 
New York and admitted to practice before the U.S. Court of Military 
Appeals. 
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committed. However, commonly his efforts are 
directed at creating a reasonable doubt as to the 
perpetrator. Recent developments in both mili- 
tary and civilian law have greatly increased the 
interest and sensitivity of judges and litigators 
alike to the rather unique problems that iden- 
tification procedures often present to both coun- 
sel and the command’s law enforcement person- 
nel. Planning ahead can obviate many of these 
problems. No trial counsel need lose his case— 
at trial or on appeal—because the identification 
procedure has been impeached. Every defense 
counsel should enter the courtroom fully pre- 
pared to conduct meaningful cross-examination. 
“Preventive lawyering” and “preventive investi- 


gation” should adequately insure that innocent 
men are not convicted nor guilty ones acquitted 
through defective proof of identity. 


THE BASIC LAW OF IDENTIFICATION 


The basic principles of identification evidence 
are rather clear-cut in military law. A witness 
who saw the accused can testify to his identity.’ 
Once this in-court identification is made,’ it may 
be corroborated by showing that the identifying 
witness made a similar identification on a pre- 
vious occasion.* This previous out-of-court 
identification may be proven through the testi- 
mony of the identifying witness or any other 
person who observed it.* 


THE NEW MANDATE 


In 1967, the United States Supreme Court 
added a new dimension to this previously dull 
area of “hornbook law.” In a trilogy of cases, 
the Court added new criteria for the admission 
of identification evidence. These holdings, how- 
ever, have ramifications for both trial and 
defense counsel (as well as investigation agen- 
cies) far beyond the cases themselves. 

In the first case, United States v. Wade,’ the 
Court held that an in-court identification would 
be inadmissible if the witness had previously 
identified the accused at a post-indictment iden- 
tification (lineup) held without the presence of 
the accused’s counsel and absent an intelligent 
waiver unless the prosecution proves, by “clear 
and convincing evidence,” that the in-court iden- 
tification was based on something other than the 
tainted procedure. In determining whether that 
burden had been met, the Court asked: 
“TW ]hether, granting establishment of the pri- 
mary illegality, the evidence to which instant 
objection is made has been come at by (sic) 
exploitation of that illegality or instead by 
means sufficiently distinguishable to be purged 
of the primary taint.” * Various factors will be 
considered by the Court: prior opportunity to 
observe the crime; the existence of any discrep- 
ancy between any pre-lineup description and 





1. United States v. Tobita, 3 USCMA 267, 12 CMR 23 (1953). 
2. United States v. Parkham, 14 USCMA 161, 33 CMR 373 (1969); 
United States v. Wilson and Harvey, 8 CMR 256 (ABR 1951). 


Compare United States v. Schultz, 19 USCMA 311, 41 CMR 311 
(1970). 


- MCM, 1969 (Rev.), par. 153(a). 

. United States v. Armstrong, 4 USCMA 248, 15 CMR 248 (1954). 

- 388 U.S. 218 (1967). 

. Id. at 240, citing Murphy v. Waterfront Commission, 378 U.S. 52, 
79, n.18 (1964). 


7. 388 U.S. at 241, citing Wong Sun v. United States, 373 U.S. 471, 
488 (1963). 
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the accused’s actual description; previous iden- 
tification of another person; viewing photo- 
graphs of the accused prior to the identification ; 
failure to identify the accused on a prior occa- 
sion; or the lapse of time between the alleged 
act and the identification procedure.* For 
example, if the witness-victim had spent a long 
time in the presence of the accused, the lineup 
identification would, at best, be cumulative and 
the possibility of its precipitating prejudice 
marginal.® 

The companion case, Gilbert v. California,’ 
sets forth an even stricter rule for the admission 
of out-of-court pretrial identifications to cor- 
roborate in-court identifications. Gilbert held 
that if counsel was not present at such a pretrial 
identification, any testimony concerning it is 
inadmissible per se. Its erroneous admission 
will result in reversal unless the reviewing 
authorities are convinced beyond a reasonable 
doubt that its admission was harmless." 

The last case of the trilogy, Stovall v. Denno," 
addressed itself to the basic question facing 
every reader of Wade and Gilbert. The Court 
specifically declined to apply the holdings of 
Wade and Gilbert retroactively. If the identifica- 
tions before that date were “fundamentally 
fair,” thus meeting the standards of due process 
of law, the conviction would stand. 

The drafters of the new Manual for Courts- 
Martial, 1969, quite readily applied the rule of 
Wade-Gilbert to military practice in the follow- 
ing language: 


An identification of an accused or suspect as being a 
participant in the offense, whether made at his trial 
or otherwise, which was the result of his having been 
subjected by United States or other domestic authori- 
ties to a lineup for the purpose of identification with- 
out the presence of counsel for him is inadmissible 
against the accused or suspect if he did not voluntarily 
and intelligently waive his right to the presence of 
counsel . . . [W]hen an identification was made at a 
lineup conducted in violation of the right to counsel, 
that identification is a result of the illegal lineup, and 
a later identification by one present at such an illegal 
lineup is also a result thereof unless the contrary is 
shown by clear and convincing evidence.” 


WHAT HAPPENS AFTER WADE 


The Manual provision is clearly rooted in the 
Supreme Court’s pronouncements in Wade and 





8. 388 U.S. at 241. 

9. Id. at 241, n.33. 

. Id. at 263. 

. See Chapman v. California, 386 U.S. 18 (1967). 
. 388 U.S. 293 (1967). 

- MCM, 1969 (Rev.), par. 153(a). 
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Gilbert.* In interpreting the Manual provision, 
therefore, military courts can be expected to 
keep in mind the rationale of these cases and the 
Federal precedent built up in their wake. For 
example, Senior Judge Morgan, writing for a 
panel of the U.S. Navy Court of Military Re- 
view, employed this methodology in United 
States v. Sobczak * when he turned to Federal 
decisional law to interpret the Manual provision. 
Eventually this process will probably answer 
the yet unanswered questions posed by the Wade 
doctrine. 

One of these unanswered questions is espe- 
cially important to the military lawyer and 
military law enforcement officials. Many times 
the services of a lawyer are simply unavailable 
to the command faced with the commission of a 
serious crime. For example, a naval vessel may 
be about to get underway from a visit to a for- 
eign port. The local police approach the execu- 
tive officer and inform him that one of the ship’s 
company—they do not know who—was seen 
committing a serious crime of violence. The cap- 
tain, understandably eager to have the culprit 
identified, wants to parade the ship’s company 
before the victim. Or, a Marine platoon, oper- 
ating “in the bush,” receives a complaint that 
one of its members has assaulted a civilian. The 
platoon must keep moving, it will not pass that 
way again. Besides, the platoon leader decides, 
he would feel a lot safer if he could eliminate the 
malefactor at this point and send him to the 
rear. Back home, a military policeman, hearing 
screams of “rape” from a dependent housing 
unit, apprehends a man running down the street 
and returns to the unit to see if the man is in- 
volved. The possible fact situations like these 
where a lawyer may not be immediately avail- 
able are endless. Must he be there? The answer 
is not as clear-cut as a quick reading of the 
Manual might suggest. 

Initially, some state courts took a very nar- 
row view of the application of Wade and Gilbert, 
evidently thinking that their only choice was to 
draw a solid line at one perceptible point or in- 
sist on counsel’s presence under all circum- 
stances. Noting that both Wade and Gilbert 
dealt with post-indictment situations, they de- 
clined to apply the rule to any identification con- 
frontation occurring before an indictment was 
handed down.** This rationale—as the Federal 





14. Analysis of Contents, Manual for Courts-Martial, par. 153(a). 
15. No 69 2022 (NCMR 24 Nov 1969), petition for grant of review 
denied 17 June 1970. 


16. People v. Palmer, 41 Ill. 2d 571, 244 N.E. 2d 173 (1969). 
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courts soon discovered—left a good deal to be 
desired. Stovall, for example, was a pre-indict- 
ment case. Yet, the major point under consid- 
eration in that case was the retroactivity of 
Wade. Furthermore, the Court in Wade, citing 
such cases as Powell v. Alabama,* Hamilton v. 
Alabama,** and Escobedo v. Illinois, spoke in 
terms of insuring that an accused “need not 
stand alone against the state at any stage of the 
prosecution, formal or informal, in court or out, 
where counsel’s absence might derogate from 
the accused’s right to a fair trial.” *° In short, 
the Court applied the now familiar “critical 
stage” test to the right to have counsel present 
at the identification regardless of whether an in- 
dictment had been handed down. The Court felt 
itself called upon to “‘analyze whether potential 
substantial prejudice to defendant’s rights in- 
heres in the particular confrontation and the 
ability of counsel to help avoid that prejudice.” + 
Relying on this interpretation, the Federal 
courts seem to have applied the Wade rule to 
both pre-indictment and post-indictment situa- 
tions.*? The drafters of the new Manual for 
Courts-Martial also seem to have anticipated 
this rationale, using the wording “accused or 
suspect” in delineating the scope of the pro- 
vision. The recent United States Court of Mili- 
tary Appeals case, United States v. Schultz,?* 
implicitly endorsed this interpretation. 

Where does this rationale leave the captain 
of the destroyer, the platoon leader in “the 
bush,” the military policeman in pursuit of a 
fleeing rapist? Does the Federal courts’ and the 
manual’s apparent rejection of the “pre-indict- 
ment-post-indictment rule” coupled with its ap- 
parent recognition of the “critical stage” test 
mean that all identification confrontations are 
within the Wade rule? Are these the types of con- 
frontations designed to “elicit identification 
evidence ... which might seriously, or even 
critically derogate from a fair trial?” (emphasis 
supplied) .2* Although the precedent is far from 
solid and the military lawyer should tread cau- 
tiously, it would seem that such identifications 
without a lawyer may still be possible. 





17. 287 U.S. 45 (1932). 

18. 368 U.S. 52 (1961). 

19. 378 U.S. 478 (1964). 

20. 388 U.S. at 226. 

21. 388 U.S. at 227. 

22. United States v. Long, 6 Cr. L. Rptr. 2277 (D.C. Cir. 1969); 
United States v. Conway, 415 F.2d 158 (3d Cir. 1969); Ruona 
v. United States, 403 F.2d 215 (9th Cir. 1968); Rivers v. United 
States, 400 F.2d 935 (5th Cir. 1968). 

23. Cases cited note 2 supra. 

24. 388 U.S. at 228. 


Even before the advent of the “Wade trilogy,” 
the courts recognized the special circumstances 
surrounding an “‘on the scene” or an emergency 
identification.** Chief Justice (then Circuit 
Judge) Burger expressed the special policy con- 
siderations involved in such cases in Bates v. 
United States.*° At this stage, the process can 
very realistically be characterized as an investi- 
gation, not an accusation. A prompt confronta- 
tion, said Burger, “may lead to immediate re- 
lease of an innocent suspect and at the same time 
enable the police to resume the search for the 
fleeing culprit while the trail is fresh.” ** In the 
cases following Wade, this special consideration 
for identifications immediately following the 
crime has continued to find a unique place in the 
case law. In Russell v. United States,?* a witness 
saw the suspect emerge from a burglarized store. 
He called the police. A patrol car, hearing of the 
crime by radio, stopped the suspect a few blocks 
away and returned him to the scene where he 
was identified. Although noting that the case 
law was not unanimous,” the District of Colum- 
bia Circuit “with some hesitation” concluded 
that Wade did not apply to such “on the scene 
identification.”’ The court cited the language in 
Wade that “no argument is made in either case 
that notice would have prejudicially delayed con- 
frontation.” * United States v. Davis * reached a 
similar result. A state trooper, patrolling the 
New York State Thruway, picked up a pedes- 
trian on the shoulder of the road and returned 
him to a nearby toll station where the collector 
identified him as the driver of a stolen vehicle. 
The Second Circuit held the case to be outside 
the scope of Wade.** 

Cases like Russell and Davis seem grounded 
on solid considerations of public policy. Police 
objectives in the immediate pursuit of a per- 
petrator of a crime are substantially different 
than those involved in a later identification pro- 
cedure. If the prosecution can show the necessity 
of such a procedure and the absence of alterna- 
tives—preferably on the record—the military 
courts may well find that the mandate of Wade 
and the Manual provision are inapplicable to 


25. 
26. 
27. 
28. 
29. 
30. 


E.g., Kennedy v. United States, 53 F.2d 462 (D.C. Cir. 1965). 

405 F.2d 1104, at 1106 (D.C. Cir. 1965). 

Id. at 1106. 

408 F.2d 1280 (D.C. Cir. 1969), cert. denied, 395 U.S. 928. 

Cf. Rivers v. United States, 400 F.2d 935 (5th Cir. 1968). 

388 U.S. at 237. Accord, Solomon v. United States, 408 F.2d 1306 
(D.C. Cir. 1969); Commonwealth v. Bumpus, 330 N.E. 2d 343 
(Mass. 1968). 

399 F.2d 948 (2d Cir. 1968). 

Compare Ruona vy. United States, 403 F.2d 215 (9th Cir. 1968). 
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these circumstances. Moreover, in the military, 
remoteness in time from the incident is only one 
factor to consider in determining the necessity 
of an emergency lineup. A court can also be 
expected to weigh the exigencies of a combat 
zone and the mobility or remoteness of a unit. 
The captain of a vessel in a foreign port faced 
with the prospect of going to sea without dis- 
covering the identity of a crewmember suspected 
of acrime ashore is in a situation very analogous 
to the city policeman who returns a suspect to 
the scene to determine the correctness of an 
arrest. 

If the path of the decisional law develops 
somewhat erratically in this area of emergency 
identification, it may be entirely possible, espe- 
cially in view of the peculiar difficulties faced in 
the military, to formulate a substitute procedure 
for the presence of counsel in this area. The 
Court in Wade specifically left the door open to 
the establishment of such alternative rules that 
would insure against abuse and guarantee the 
right of meaningful confrontation at trial. The 
Court expressly stated that its mandate in “no 
way creates a constitutional straitjacket which 
will handicap sound efforts at reform nor is it 
intended to have that effect.” ** Rules providing 
with some degree of precision for the “atmos- 
phere” of the confrontation, the attendance of 
impartial observers, and the adequate recorda- 
tion of the procedure might well serve as a per- 
missible substitute. Meanwhile, it should be 
remembered that even Wade itself leaves open 
the question whether a substitute attorney might 
not suffice.** Certainly, in the military, the con- 
cept of using only the counsel “reasonably avail- 
able” is not wholly unfamiliar.* 

Of course, behind Wade, Gilbert, Stovall, the 
Manual and their progeny are the ever-present 
requirements of due process of law. If a hundred 
lawyers are present at a lineup and those in 
charge insist on running it in a suggestive man- 
ner, neither that identification nor any identifi- 
cation based upon it shall be upheld. There is, of 
course, no set rule as to what is and is not an 
identification so unfair as to violate due process 
in this manner. The cases speak for themselves.*° 
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They generally involve cumulative violations of 
the practices discussed in the last part of this 
article—pre-identification suggestion, communi- 
cating police belief in the suspect’s guilt, or 
pointing out the subject identified by other wit- 
nesses. A minimal sense of fair play should make 
such cumulative error rare or nonexistent in 
the military and a review of the cases decided by 
the Navy Court of Review demonstrates that 
such is the case. 


THE PRACTICAL ASPECTS 


The military lawyer or investigator who 
understands the holdings of Wade, Gilbert, 
Stovall and their progeny has only grasped half 
their message. These cases did far more than 
establish new rules of evidence. They increased 
the general awareness of the implications of the 
identification issue. The lawyer entering today’s 
courtroom will find his adversary much better 
attuned to the whole area of identification tech- 
niques. If the identification meets the standards 
of Wade and its companions, it may be admis- 
sible—but hardly unimpeachable. Military 
judges and appellate military judges (who, un- 
like their civilian brothers, have fact-finding 
powers) *’ can be expected to be more critical of 
factual presentations in this area. How does the 
judge advocate prepare? How do other activities 
involved in military law enforcement help him 
prepare? 

Understanding the problem. Most testimonial 
errors are not lies; they are the mistakes of the 
average man whose testimony, while subjec- 
tively accurate, is objectively false.** Identifica- 
tion errors probably compose more of these 
errors than all others combined.*® They have 
produced some of the greatest travesties in 
criminal law.*° Evidence of identity is opinion 
evidence. The identifying witness, when he 
points his finger at the accused, is really saying: 
he observed the accused perform a certain act; 
that observation was impressed on his mind; he 
still retains the original impression ; the impres- 
sion is not affected by external suggestion; the 
resemblance between the original impression 
and the man before him is so great that he can 


37. UCM, art. 66, 10 U.S.C. 866 (1964). 

38. See Gardner, The Perception and Memory of Witness 18 Cornell 
L.Q. 391 (1933). See also Cleary, Evidence as a Problem in 
Communicating 5 Vand. L. Rev. 277 (1952). 

388 U.S. at 228, citing Wall, Eye-Witness Identification in Crim- 
inal cases 26. 


388 U.S. at 228, citing Frankfurter, The Case of Sacco and 
Vanzetti 30 (1927). 
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call it “identity.” ** Basically, there are three 
prime areas of danger: (1) law enforcement 
personnel. Before the identification law enforce- 
ment personnel can consciously or unconsciously 
convey the impression to the witness that “the 
criminal has been caught and all that is needed 
is an identification.” There can be no more sug- 
gestive procedure, said the Court in Wade, than 
the implication that the police believe the sus- 
pect is the “right man”; (2) other witnesses at 
the identification. This area is apt to be trouble- 
some in the military where there is a substantial 
likelihood of frequent, informal contact among 
the witnesses. One persuasive witness may un- 
duly influence the identification of others. Word 
travels fast in a unit; (3) the procedures used 
during identification. The actual physical “at- 
mosphere” of the identification can easily sug- 
gest a reply to the witness. 

The operation of an identification procedure. 
Whether the judge advocate be representing the 
United States or the suspect, the three foregoing 
areas will be of concern to him. What does he do 
at an identification? Here, the case law provides 
him with little help. 

A. Before the identification: 

Keep the witness and the suspect apart. The 
witness who sees the manacled suspect arrive 
for the identification between two military 
policemen will not supply an identification which 
will be exactly unimpeachable. It is also gener- 
ally considered improper to show the witnesses 
identification photos of the suspect before the 
lineup. 

Keep the witnesses apart. This will discourage 
their reaching a “consensus” on the character- 
istics of the suspect. Maintain this segregation 
throughout the identification process. The per- 
son in charge should be especially careful that 
no one who has seen an identification actually 
made be sent to get the next witness. 

Personnel assisting with the lineup should 
be instructed to avoid commenting on the lineup 
to the witnesses. If the witness understands that 
one of the men he will see is the one whom the 
police believe to be guilty, he will then pick out 
the one who most resembles the perpetrator. If 
the witness is told anything, he should be told 
that he might see the perpetrator. Many agen- 
cies, for example, use “blank lineups’. The wit- 
ness is told he may see the perpetrator in one of 
two groups. This method reduces the propensity 
to identify the “‘nearest” subject. 


41. William and Hammelman, Identification Parades-I 1963 Crim. 
L. Rev. (Eng.) 479. 


B. During the identification: 

The exigencies of the military situation will, 
of course, determine the atmosphere in which 
the identification takes place. Certainly, the law 
cannot require the field command to produce 
“laboratory conditions.” In fact, if the under- 
lying purpose of producing a fair, unimpeach- 
able lineup is kept in mind, a good deal of the 
technical points really demand no particular 
level of expertise. The composition of the lineup 
should not point to any one man. It is generally 
considered, of course, that the display of one 
man to a witness (barring exceptional circum- 
stances)*? is an invitation to judicial error.** 
This “show-up” is ‘the most grossly suggestive 
identification procedure now or ever used by the 
police.” ++ The suggestion that the investigators 
have the right man is overwhelming. 

The lineup, of course, is the standard method 
of identification. Most authorities suggest the 
use of somewhere between five and eight sub- 
jects. (Since trial defense counsel may object to 
one of the participants, it is generally a good idea 
to have a few extras standing by.) They should 
all resemble the suspect in general physical 
characteristics. If the witness has already given 
the investigators a rather detailed description, 
it may be no easy task to find five men who have 
that many common characteristics. A certain 
amount of improvising, especially in a small 
unit, can help the situation. If the perpetrator 
had one arm in a sling, all subjects can so appear. 
If his right hand was mangled or bandaged, all 
participants can keep that hand behind them. 
The counsel who really wants to keep the proce- 
dure “impeachment proof” should ask the 
investigators to use someone other than law 
enforcement officers (e.g., MPs) as the 
“straightmen” in a lineup. The base military 
police personnel become familiar faces. A wit- 
ness may recognize them as military police and 
immediately eliminate them. Or, more frus- 
trating perhaps, the witness seeing a “familiar 
face’’ but not associating it with a military police 
uniform, may identify the policeman as the 
perpetrator and end a good case on the spot. 
Military policemen, moreover, usually have a 
distinctive, “squared away” military bearing.*® 
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Their contrast with the nervous, ill-at-ease sus- 
pect will be obvious. It has not been unknown for 
police to, consciously or unconsciously, attempt 
to subtly influence the witness by casting their 
eyes in his direction or moving slightly away 
from the suspect. In fact, it is preferable that 
any participant, no matter who he is, have no 
idea which one of his group is the suspect. If he 
does know, he might well stare at the suspect 
or move slightly away. Name tags should be 
removed. They can easily stimulate ethnic or 
religious prejudices. 

C. After the lineup: 

The trial counsel—no less than the defense 
counsel—must be very meticulous in preserving 
the identification procedure for use at the trial. 
If the Wade-Gilbert exclusionary rules become 
an issue, or if an attempt is made to impeach 
the identification on cross-examination, the Gov- 
ernment will be in a far better position to over- 
come the attack and make a firm appellate record 
if it can “recreate” the lineup. Photos should be 
taken of the lineup. The name and position of 
eath participant should be recorded. There 
should be a few neutral witnesses present who 
can testify as to the procedures employed, the 
objections then made by counsel, and the ad- 
justments, if any, made in response to those 
objections. Perhaps the most important—these 
witnesses can testify as to the certainty or un- 
certainty with which the identification was made 
at the lineup. 

The foregoing are not rules. They are guide- 
lines or suggestions. The practical job of the law 
in this area is to facilitate—not hamper—the 
procurement of fair identifications. No defense 
counsel present at the lineup and with full op- 
portunity to cross-examine at trial can expect, 
absent a showing of specific prejudice, an other- 
wise valid conviction to be reversed because all 
the suggested procedures were not ideally fol- 
lowed. At the same time, every member of the 
naval service involved with military justice must 
bear in mind that Wade, Gilbert, and Stovall 
have precipitated a renewal of judicial interest 
in this area of identification techinique. The ill- 
prepared trial counsel who relies on minimal 
compliance with paragraph 153(a), Manual for 
Courts-Martial, 1969 (Rev.), may still find the 
identification so discredited by cross-examina- 
tion that his otherwise well documented case is 
jeopardized. There is one absolute rule. Plan 
ahead. 
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NON-VERBAL STATEMENTS: OBSERVATIONS 
ON A UNIQUE CONCEPT EMPLOYED BY 
MILITARY COURTS 


CAPTAIN JOHN J. REILLY, USMCR* 


When is conduct the equivalent of speech within the purview of 
Article 31 and the fifth amendment? Captain Reilly examines the 
relevant decisions in this troublesome area concluding that military 
tribunals frequently equate “conduct” to non-verbal statements which 
are inadmissible in judicial proceedings unless preceded by a proper 
Article 31 warning ; whereas other Federal courts have thus far refused 
in most instances to extend the concept of “non-verbal statements” to 
include conduct. Captain Reilly traces the reluctance to expand the 
concept of “non-verbal statements” in all jurisdictions to judicial con- 
cern over the burden such expansion would place on law enforcement 


officials. 


INTRODUCTION 


S THE ACCUSED was sitting on his own 
bed in his platoon squad bay, a sergeant 
entered the room for the purpose of sending the 
troops into a classroom. As the sergeant walked 
down the aisle, his attention was drawn to the 
accused because the accused “made a movement 
with his hands pulling quickly to the side as 
thought [sic] he was trying to hide something 
from me.” Before the sergeant said anything to 
the accused, the accused said words to the effect, 
“T guess you’ve seen now, you have caught me 
now.” The sergeant saw a 3- by 5-inch manilla 
envelope in the accused’s hands, and told the 
accused to give it to him. The accused complied 
with the order. A subsequent laboratory anal- 
ysis determined that the envelope contained 
marihuana. 

Would the marihuana be admissible against 
the accused at a court-martial or is the mari- 
huana the product of an inadmissible “non- 
verbal statement?” 


*Captain Reilly is currently serving as a Government attorney 
in the Appellate Government Division, Navy Appellate Review 
Activity, Office of the Judge Advocate General. He received the 
B.A. Degree and LL.B. Degree from Fordham University. Captain 
Reilly is admitted to practice before the Bar of the State of 
New York and the Bar of the District of Columbia. 
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The scope of the protection guaranteed to a 
criminal suspect by the fifth amendment to the 
Constitution of the United States has been the 
subject of extensive litigation and scholarly 
comment. In two landmark cases, Miranda v. 
Arizona and Esobedo v. Illinois,’ the Supreme 
Court of the United States considered the ad- 
missibility of certain statements made in re- 
sponse to questions asked by investigators. Each 
of these cases concerned the admissibility of 
oral statements; neither decision considered the 
relationship between non-verbal communica- 
tions and the fifth amendment. In some cases 
that relationship is quite evident. For instance, 
no one would deny that, if, in response to a 
question, ‘““Who did it?”, one of the auditors held 
up his hand, this gesture would be equivalent to 
a statement. It is also settled that not all conduct 
is equivalent to speech. Since the admissibility 
of certain evidence may be dependent on 
whether the conduct involved should properly 
be categorized as a “statement,” the distinction 
is more than academic. 

Many cases are particularly troublesome and 
it appears that the Federal courts have ex- 
plored this issue only to a very limited extent. 





“1. 384 U.S. 436 (1964). 
2. 378 U.S. 478 (1964). 


Unquestionably the most adequate treatment 
of this subject is contained in several decisions 
of the United States Court of Military Appeals. 
However, before we examine these decisions it 
would be beneficial to consider what might be 
called “the other side of the coin” regarding 
non-verbal statements. That is, although the 
Federal courts have not yet specifically con- 
sidered the problem of “‘non-verbal statements,” 
they have frequently considered what has been 
termed as “‘non-testimonial evidence.” 


I. NON-TESTIMONIAL EVIDENCE 


The Federal courts have consistently allowed 
evidence of fingerprints,’ results of blood tests,‘ 
voice identification tests,° handwriting exem- 
plars,® and shoe-print comparisons’ to be ad- 
mitted into evidence over fifth amendment- 
based objections on the theory that the privilege 
against self-incrimination applies only to testi- 
monial evidence and that the above mentioned 
items are examples of “non-testimonial evi- 
dence.” * The most thorough review of this con- 
cept is contained in the decision of the United 
States Supreme Court in Schmerber v. Califor- 
nia.” In Schmerber a defendant had been con- 
victed of driving an automobile while under the 
influence of intoxicating liquor. After the de- 
fendant’s arrest, while he was at a hospital 
receiving treatment, a blood sample was with- 
drawn by a physician at the direction of a police 
officer and despite the defendant’s objections. 
The report of the chemical analysis of the sample 
indicating intoxication was admitted in evidence 
at the trial over the defendant’s objection. The 
Supreme Court of the United States, in an opin- 
ion by Brennan, J., expressing the views of five 
members of the Court, held, inter alia, that the 
defendant’s constitutional right against self- 
incrimination had not been violated by the com- 
pulsory blood test and the admission of the evi- 
dence resulting from it. Of the four dissenters, 
Justices Black, Douglas and Fortas dissented on 
the ground that the defendant’s constitutional 


3. United States v. Kirby, 55 F.2d 67 (2d Cir. 1932). 

4. Schmerber v. California, 384 U.S. 757 (1966). 

5. See Weintraub, Voice Identification, Writing Exemplars and the 
Privilege Against Self-Ine imination, 10 Vand. L. Rev. 485 (1957). 

6. Id. 

- McClard v. United States, 386 F.2d 495 (8th Cir. 1967), motion 
for rehearing denied, 399 F.2d 159 (1968), cert. denied, Ussery v. 
United States, 393 U.S. 866, rehearing denied, 393 U.S. 1045 
(1968) ; United States v. Hensley, 374 F.2d 341 (6th Cir.), cert. 
denied, 388 U.S. 923, rehearing denied, 389 U.S. 891 (1967). 

8. See, e.g., Cassady v. United States, 410 F.2d 379 (5th Cir. 1969). 
See also United States v. Wade, 388 U.S. 218 (1967); United 
States v. Chibbaro, 361 F.2d 365 (3d Cir. 1966) ; People v. Graves, 
64 Cal. 2d 208, 411 P.2d 114 (1966). See generally 8 Wigmore, 
Evidence § 2265 (McNaughton rev. 1961). 

9. 384 U.S. at 757. 
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right against self-incrimination had been 
violated. 

After reviewing the precedents, the majority 
succinctly defined the concept of non-testimonial 
evidence and observed that “the distinction 
which has emerged, often expressed in different 
ways, is that the privilege is a bar against com- 
pelling ‘communications’ or ‘testimony,’ but that 
compulsion which makes a suspect or accused the 
source of ‘real or physical evidence’ does not 
violate it.’° However, the majority specifically 
noted that the fifth amendment could relate to 
some acts, such as a nod or a headshake per- 
formed by a person to whom the privilege ap- 
plies, as well as to oral statements made by such 
a person."? Of course, when a person nods or 
shakes his head he intends to communicate some 
thought. In this respect there can be no quarrel 
with the Supreme Court’s observation. However, 
the military courts have gone quite a distance be- 
yond this preliminary recognition and have ap- 
plied the privilege of self-incrimination to 
conduct that was never intended to be 
communicative. 


Ik NON-VERBAL STATEMENTS 


In Schmerber the majority recognized that the 
line of cleavage between testimonial evidence 
and non-testimonial evidence is one that must be 
drawn in the light of substance rather than 
form.'? The same should be said of the distinc- 
tion between conduct and oral statements ‘and 
their relationship to the constitutionally pro- 
tected right against self-incrimination. The 
United States Court of Military Appeals rec- 
ognized this problem some time ago, and has 
wrestled with it many times in the past four 
years. 


A. Decisions of Military Courts 


In United States v. Nowling,® the United 
States Court of Military Appeals held that when 
an air policeman who suspected an accused of 
being off base without a liberty pass asked the 
accused to produce his pass, the policeman 
should have first given the suspect an Article 
31 warning. Judge Brosman viewed the act of 
the accused in compliance with the policeman’s 
request as a “statement” within the meaning of 
Article 31. Similarly, in United States v. Tay- 
lor,* the Court held that the act of the accused 
in pointing out his belongings at the request of 





. Id. at 764. 
. Id. at 761 n.5. 

. Id. at 764. 

.- 9 USCMA 100, 25 CMR 352 (1958). 
. 5 USCMA 178, 17 CMR 178 (1954). 
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the searchers constituted a verbal act, which the 
officials should not have requested without first 
giving the statutory warning. 

The potential application of the Taylor- 
Nowling reasoning to conduct occurring in the 
course of a lawful search is extensive; however, 
this reasoning should not apply to all such con- 
duct. Thus the United States Court of Military 
Appeals has indicated on several occasions that 
the Taylor-Nowling rationale is not so broad as 
to cover acts done by the accused in the course 
of a lawful search and seizure which have some 
incidental testimonial value, but which primar- 
ily constitute mere submission to the search or 
seizure itself. In United States v. Bennett, the 
accused was asked to point out his possessions, 
but the identification data furnished by the ac- 
cused was already known to the investigators. 
A unanimous Court found that the absence of 
an Article 31 warning did not vitiate the legal- 
ity of the search, the Court said: 


Accordingly, we are faced with a situation where the 
government obtained real evidence by a lawful search 
and seizure, and the questions asked were merely 
vocal aids to the legal process. Viewed in their true 
light, they were primarily inquiries and added nothing 
to the knowledge of the investigator. 


The view expressed in Bennett was adhered to 
in the principal opinion in United States v. 
Harmon.” While it must be observed that the 
accused’s identification of his property in Ben- 
nett was identical to the act found to be critical 
in Taylor, the result differed. This was so be- 
cause—as the Court appeared to recognize in 
Bennett—a given act may take on varying sig- 
nificance, according to the circumstances in 
which it takes place. In Bennett there simply was 
no reason to construe the act of the accused as 
primarily testimonial where the information in 
question was already known to the investiga- 
tors. In these circumstances, the act of identify- 
ing property represents no more than a neutral 
response to one mode of proceeding under a 
valid search authorization. 

Again in United States v. Cuthbert," the 
Court determined that directing an accused to 
empty his pockets in the course of a lawful 
search did not impugn the admissibility of the 
property the accused thereafter revealed to be 
on his person. Chief Judge Quinn distinguished 
Nowling on the ground that what had occurred 
there was an interrogation, while in the case 
at bar there was only a search, concluding: “The 


15. 7 USCMA 97, 21 CMR 223 (1956). 
16. 12 USCMA 180, 30 CMR 180 (1961). 
17. 11 USCMA 272, 29 CMR 88 (1960). 
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accused was not asked to identify his clothing, 
and he was not directed to do anything but com- 
ply with the terms of the search.” ** (Emphasis 
supplied.) Judge Latimer, concurring in Cuth- 
bert, further explained the matter: 


It should be obvious under the posture of this record 
that instructing or asking an accused to empty his 
pockets in lieu of a frisking by apprehending au- 
thorities does not militate against a search. Rather, 
it was certain accused would be required to give up 
any incriminating evidence he possessed—whether 
with or without his consent—and the manner employed 


was merely a less offensive method of accomplishing 
the same result.” 


What is perhaps the most ingenious applica- 
tion of the concept of non-verbal statements can 
be found in United States v. Corson.*° In Corson 
a chief petty officer received information caus- 
ing him to suspect the accused of possessing 
marihuana. The chief went looking for the ac- 
cused and when he found Corson he said “I think 
you know what I want, give it to me.’”’ Corson 
then took the marihuana from his shirt pocket 
and handed it to the chief petty officer. The 
Court held that the marihuana was illegally ob- 
tained because the demand for it was not pre- 
ceded by an Article 31 warning. Certainly, the 
act of the accused in removing the marihuana 
from his shirt pocket had testimonial value be- 
cause it evidenced conscious possession of the 
marihuana and knowledge that such possession 
was wrongful. Furthermore, the act provided 
the chief petty officer with essential information 
that he did not have before, 7.e., the location of 
the marihuana. Thus a comparison of the Nowl- 
ing decision with Corson will provide a signifi- 
cant similarity. In the former case the air 
policeman who suspected the accused of being 
off base without a liberty pass asked the accused 
to produce his pass. In response the accused dis- 
played an Armed Forces Liberty Pass DD Form 
345, bearing the name of one “John G. Hensley.” 
This, of course, did not correspond with the ac- 
cused’s identification card and he was taken into 
custody. The accused was charged with wrong- 
ful possession of an unauthorized pass with in- 
tent to deceive. Clearly the accused’s act of 
displaying the pass was a statement that sup- 
plied the policeman with information that he had 
not already known. In effect the accused was 
saying, “Yes, I do have a pass.” The policeman 
strongly suspected that the accused did not have 





18. Id. at 274, 29 CMR at 90 (emphasis added). 
19. Id. at 275, 29 CMR at 91. 
20. 18 USCMA 34, 39 CMR 34 (1968). 


a pass. The accused incriminated himself while 
attempting to make an exculpatory statement. 
This is the very situation that Article 31 and the 
fifth amendment are designed to remedy. The 
Corson and Nowling decisions are each repre- 
sentative of the most enlightened and far- 
reaching application of the right against self- 
incrimination to conduct. 


B. Decisions of Other Federal Courts 

In contrast to the decisions of the United 
States Court of Military Appeals, the other 
Federal courts have consistently refused to 
discuss or perhaps even recognize the issue. 
Possibly the best example of this is the 1968 
decision of the United States Supreme Court 
in Sibron v. New York.** In that case a police 
officer who was patrolling his beat in uniform 
observed the defendant in conversation with six 
or eight persons whom he (the police officer) 
knew from past experience to be narcotics ad- 
dicts. The officer later on the same day ap- 
proached the defendant and told him to come 
outside. Once outside, the officer said to the de- 
fendant, “you know what I am after.” Accord- 
ing to the officer, Sibron “mumbled something 
and reached into his pocket.” Simultaneously, 
the police officer thrust his hand into the same 
pocket, discovering several fassine envelopes 
which, it turned out, contained heroin. At the 
outset it should be noted that the facts in Sibron 
are strikingly similar to the facts in Corson. 
However, neither the Supreme Court nor any 
of the lower courts considered the possibility 
that the defendant’s right against self-incrim- 
ination had been violated,” although the Su- 
preme Court did reverse the conviction for an- 
other reason.** 

Numerous other Federal decisions demon- 
strate that the concept of non-verbal statements 
and their relationship to the right against self- 
incrimination have not been formulated as com- 
prehensively as in military courts. For instance, 
factual situations that are quite analogous to 
Nowling often arise in Federal cases involving 
motorists. However, in many of these cases the 





21. 392 U.S. 40 (1968). 
22. Sibron was convicted of unlawful possession of heroin after 
denial of his pretrial motion to suppress the heroin seized from 
his person by the arresting officer. After the appellant had served 
his sentence the appellate term of the New York Supreme Court 
affirmed the conviction without opinion and the New York Court 
of Appeals, also without writing an opinion, affirmed. 18 N.Y. 
2d 603, 219 NE 2d 196 remittitur amended 18 N.Y. 2d 723, 220 
NE 2d 805 (1966). 

The Court held that the seizure of the envelopes was a violation 
of the fourth amendment. In a brief submitted to the Supreme 
Court, the state of New York conceded this issue. 


23. 
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problem of non-verbal statements can be legiti- 
mately avoided because the critical fact of cus- 
todial interrogation is missing.** When a police 
officer stops * the driver of an automobile and 
asks for his identification, driver’s license or 
automobile registration, the response of the 
motorist can usually be admitted into evidence 
on the rationale that the motorist has not been 
taken into custody,” or he is not suspected of 
having committed any offense which concerns 
his identification, driver’s license or automobile 
registration.*’ Of course, producing a document 
is not always equivalent to a statement. When 
Airman Nowling produced the pass that became 
the basis for his conviction, he was representing 
the pass to be his own. It is conceivable that an 
individual could display a driver’s license or 
registration or some other document without 
making any statement or representation what- 
soever.** Since the United States Court of Mili- 
tary Appeals has consistently held that an 
accused’s right against self-incrimination under 
the Uniform Code of Military Justice is broader 
than his rights under the fifth amendment,” the 
military courts are more often forced to face the 
issue of whether a “statement” has been made. 


24. As the Supreme Court said in Miranda v. Arizona, 384 U.S. 436 
(1966) : “Generally on-the-scene questioning as to facts surround- 
ing a crime or other general questioning of citizens in the fact 
finding process is not affected by our holding.’ 384 U.S. at 477. 
For a lengthy and detailed consideration of the permissible scope 
of on-the-scene questioning see Lowe v. United States, 407 F.2d 
1391 (9th Cir. 1969). See also Kamisar, Custodial Interrogation 
Within the Meaning of Miranda, in Criminal Law and the 
Constitution—Sources and Commentaries, 341 (Mich. Inst. of 
Continuing Legal Education 1968). 

. Several Federal courts have held that an arrest does not take 

place as a matter of law when officers momentarily detain a 

person riding in a car. Wilson v. Porter, 361 F.2d 412 (9th Cir. 

1966) ; United States v. Williams, 314 F.2d 795 (6th Cir. 1963) ; 

cf. Rios v. United States, 364 U.S. 253 (1960). Of course if the 

arrest occurs prior to a demand for the driver’s license or regis- 
tration, which is in the apprehended person’s possession, the 
demand should be considered a search and the rationale of the 

United States Court of Military Appeals in Cuthbert supra would 

be applicable. 

Allen v. United States, 390 F.2d 476 (1968) (D.C. App. 1968) ; 

United States v. Montez-Hernandez, 291 F. Supp. 712 (E.D. Calif. 

1968) ; Wilson v. Porter, 361 F.2d 412 (9th Cir. 1966); Schnepp 

v. State, 437 P.2d 84 (Nev. Sup. Ct. 1968). See United States v. 

Thomas, 396 F.2d 310 (2d Cir. 1968); United States v. Gibson, 

392 F.2d 373 (4th Cir. 1968). 

Kenneth v. Municipal Court, 290 F. Supp. 746 (C.D. Calif. 1968). 

See, e.g., Broxsie v. United States, 372 F.2d 481 (5th Cir. 1967) ; 

Cotton v. United States, 371 F.2d 385 (9th Cir. 1967). 

E.g., United States v. Musguire, 9 USCMA 67, 25 CMR 329 

(1958); United States v. Gibson, 3 USCMA 746, 14 CMR 164 

(1954). See generally Rudland, Fifth Amendment and Article 

31 Admissibility of Bodily Fluid Tests Results in Courts Martial, 

10 A.F. JAG L. Rev. 45 (Sep-Oct 1968) ; Hammer, Chemistry and 

the Law: May the Body Spaek for Itself?, 24 JAG J. 115 (Feb- 

Mar-Apr 1970). 
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It appears, however, that even when the civil- 
ian cases involve custodial interrogation, the 
parties and the courts are not particularly likely 
to recognize the presence of a “non-verbal 
statement.” A decision by the Circuit Court of 
Appeals for the District of Columbia is an illus- 
tration of this.*° The case involved a policeman 
who saw an automobile driven by the defendant 
make a “U” turn and nearly collide with another 
automobile. The policeman then forced the 
driver to stop the car and asked the driver to 
produce his registration card. The driver was 
reluctant to produce the card but after the police 
officer insisted again, the driver opened the glove 
compartment to get the registration card. At 
this time contraband fell out of the glove com- 
partment and was seized by the police officer. 
The contraband was admitted into evidence at 
the defendant’s trial. It could be argued that this 
is the type of development that the fifth amend- 
ment is designed to prevent. The defendant in- 
criminated himself while he was attempting to 
make an exculpatory statement. Presumably the 
reason that the defendant was reluctant to dis- 
play the registration was that he might expose 
the contraband, and, if the defendant knew that 
he had a right to remain silent, he more than 
likely would not have incriminated himself. 

Many other Federal court decisions contain 
facts which indicate that the presence of a non- 
verbal statement might have been an issue, but 
it was never raised. For instance, a preliminary 
statement of facts in United States v. Thomp- 
son *' reflects that police officers observed the ac- 
cused acting quite suspiciously. One of the 
officers recognized the accused as a man who had 
been arrested approximately two weeks before 
for driving without a license. When the accused 
saw the police he hurriedly entered his car and 
drove off. The police followed the accused for 
some distance and witnessed him committing at 
least three traffic violations. As they were fol- 
lowing the accused’s car the officers communi- 
cated with police headquarters by radio, 
informing the central office of their actions and 
requesting that a second police vehicle be as- 
signed to “cover” their apprehension of the ac- 
cused. When assistance arrived they stopped 
the accused’s vehicle. A police car parked be- 
hind the accused’s car and a police car was 
placed in front of the accused’s vehicle to reduce 
the possibility of escape. Three officers ap- 
proached the accused’s car. There can be no 


30. Washington v. United States, 401 F.2d 915 (D.C. Cir. 1968). 
31. 292 F. Supp. 757 (D. Del. 1968). 
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question that the accused was “in custody.” *? 
One of the officers asked the accused to produce 
his driver’s license and automobile registration. 
When the accused, who was alone in the vehicle, 
showed only a “learner’s permit” which under 
Delaware law * required that a licensed driver 
be with the permittee in the car, the accused 
was formally arrested for driving a motor ve- 
hicle in violation of his learner’s permit. At trial 
the court ruled that the learner’s permit had 
been voluntarily delivered to the officers by the 
accused upon their request and, therefore, it was 
admissible evidence.* 


CONCLUSION 


Thus far the decisions of the Military Court 
of Appeals have demonstrated a logical and ana- 
lytical approach. However, these decisions have 
thrust to the fore a difficult and troublesome is- 
sue regarding a sensitive area of police activity, 
an issue which has not as yet been squarely faced 
by the civilian courts. The burden which these 
decisions place upon military discipline is not a 
light one. Recently a decision by the United 
States Court of Military Appeals in the case of 
United States v. Rehm,** considered a case in- 
volving substantially the same facts as those pre- 
sented in the hypothesis which was presented at 
the beginning of this article. The defense con- 
tended that the marihuana was inadmissible on 
the basis that the accused had not been advised 
of his rights before he was asked to surrender 
the envelope. The Government contended that 
the act of surrendering the envelope was not a 
statement, and thus it was not necessary that the 
act be preceded by Article 31 advice. The Court 
accepted the defense position. The question 
arises then as to how the Government can avoid 
repetition of “Rehm” type incidents.** To be 


32. The court held that under Delaware Law the above facts consti- 
tute a lawful arrest or detention sufficient to support the seizure 
of a shotgun which was found in the car. /d. at 762. 

- 21 Del. Code § 2708. 

. 292 F. Supp. at 763. 

- No. 22,814, decided 10 July 1970. 

. As we have already observed the civilian courts have often avoided 
this issue, when the case involved a detained motorist, by 
holding there was no “in-custody interrogation.” Of course a 
decision by a civilian court to the contrary would place as diffi- 
cult a burden on the civilian police as the one which the military 
now faces. In at least one case even the Court of Military Appeals 
has recognized the enormity of this burden. In United States 
v. Meyers, 15 CMR 745 (1954), the issue decided by an air 
force board of review, was the admissibility of a verbal state- 
ment made by the accused to a gate guard. The gate guard testi- 
fied that as the accused attempted to leave the base he stopped 
him and checked his pass. Since the accused had stated that he 
had reported to the base in August and the gate guard noticed 
that the pass was issued in March or May, the gate guard 


sure, the safest course would be intensive indoc- 
trination of all officers and non-commissioned 
officers in regard to the Corson and Rehm hold- 
ings. This instruction is perhaps more essential 
in regard to these cases than it is in regard to 
confession cases. At least in a case involving a 
confession, the Government could choose not to 
use the confession. Perhaps there would be other 
evidence sufficient to sustain a conviction. How- 
ever, in a narcotics case, in which the contraband 
has been improperly seized, the Government is 
precluded from successfully contesting a not 
guilty plea. 


36. (Cont’d) 

suspected that the pass might be unauthorized. He asked the 
accused if the pass was his and the accused said “NO.” The 
accused’s response was admitted into evidence and he was con- 
victed of wrongfully having in his possession a certain instru- 
ment purporting to be an official pass, knowing the same to be 
unauthorized. The air force board of review held that the 
statements were admissible on the theory that the gate guard 
was not conducting a formal or informal investigation of an 
offense or interrogation of a suspect as contemplated by para- 
graph 140a of the Manual for Courts-Martial. The Court of 
Military Appeals discussed the Meyers decision at length and 
concluded that it is “An excellent decision highlighting the 
distinction between a routine pass check on the one hand and 
an order to produce a pass based on a suspicion that the pass 
violation has occurred on the other...” United States v. 
Nowling, supra, at 103. This approach has some resemblance to 
the reluctance of the civilian courts to hold Fifth Amendment and 
Miranda warnings must precede a police officer’s demand to 
see a motorist’s driver’s license. 





COMP. GEN. DECISIONS 


(Continued from page 2) 


had not remarried within the meaning of 10 U.S.C. 
1434(a) (1). 

Accordingly, the Comptroller General held that since 
the Kansas court “annulled, set aside, declared void, 
and held for naught” the marriage entered into on 
April 17, 1965, the decree may be accepted as establishing 
that the widow in this case is an “unremarried widow.” 
On this basis, it was determined by the Comptroller 
General that she is entitled to have her annuity re- 
established and paid beginning with the month of April 


1965. (Comp. Gen. Decision B-167960 of October 23, 
1969,) 


SELLING—Retired Regular Officers. The view that ‘‘sale’’ of services 
by retired Regular Navy and Marine Corps officers to the Depart- 
ment of the Navy is not included within the ‘“‘selling’’ restrictions 
of 18 U.S.C. 281, accepted recently by the Comptroller General, 
cannot be assumed to be the position of the Department of Justice. 


@ The recent Comptroller General decision B-167995 of 
3 October 1969 (digested at 24 JAG J. 114 (Feb—Mar- 
Apr 1970) ) in which the Comptroller General found ac- 
ceptable the opinion of an Assistant United States 
Attorney in Sacramento, California, that 18 U.S.C. 281 
pertained only to the sale of supplies and not to the sale 
of “services,” on the assumption that this represented 
the final position of the Department of Justice, cannot be 
relied upon as reflecting the final position of the Depart- 
ment of Justice, according to informal contacts with that 
Department. Authoritative definitions are still unavail- 
able as to what is included within the term “anything” 
in 18 U.S.C. 281—whether tangible articles only, as in 
the civil statute (37 U.S.C. 801(c)), or whether profes- 
sional and personal services also come within the purview 
of the term. In view of this continuing uncertain state of 
the law, a prudent retired officer of the Regular Navy or 
Marine Corps should scrupulously avoid any implication 
that he is selling “anything’—tangible or intangible— 
at any time during his lifetime to the Department of the 
Navy. Any other course of conduct would involve some 
risk of prosecution, even though conviction might 
remain doubtful. 


RETIRED OFFICER EMPLOYED BY THE FEDERAL GOVERNMENT; 
STATUS WHILE ON TEMPORARY ACTIVE DUTY—No requirement 
exists that such an employee be separated from his Federal em- 
ployment when entering on temporary active duty. Accrued annual 


civil service leave may either be paid in a lump sum or retained 
to his credit. 


@ A retired Regular officer employed by the Federal 
Government desired to accept two weeks active duty 
with pay. Pertinent facts reveal that he was subject 
to the pay reduction formula contained in section 201 of 
the Dual Compensation Act of 1964 (5 U.S.C. 5532(c) ). 
Further, inasmuch as he was a retired Regular, not a 
retired Reserve officer, the provisions of 5 U.S.C. 6323 
(a) for granting 15 days annual military leave from his 
Federal civilian employment had no application in this 
case. 

As pointed out in 46 Comp. Gen. 400 (1966), a person 
in the active military service may not be employed in 
a civilian capacity in the Federal Government and at the 
same time be paid from public funds for Federal, civilian 
employment. In the absence of a statute expressly to 
the contrary, only the pay and allowances that accrue 
under the laws and regulations applicable to the military 
service concerned are properly payable. Such a decision 
was obviously predicated upon the incompatibility in- 
volved in a concurrent holding of two separate Federal 
positions. In 5 U.S.C. 5552 it is provided, however, that 
a Federal employee who enters on active military duty 
is entitled to (1) receive, in addition to his military pay 
and allowances, a lump sum payment for accrued and 
current civil service leave, or (2) elect to have such 
leave remain to his credit until his return from active 
duty. 
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Accordingly, under 5 U.S.C. 5552, a Federal, civilian 
employee, even when he is a retired Regular officer, who 
enters on active duty in the Armed Forces may be fur- 
loughed and need not be separated from his civil service 
position. Furthermore, in addition to his military pay 
and allowances, he is entitled either to receive a lump 
sum payment for accumulated or current annual civil 
service leave in accordance with 5 U.S.C. 5551 or to elect 
to have such leave remain to his credit. (Comp. Gen. 
Decision B-168364 of January 20, 1970.) 


PAY AND ALLOWANCES—Pending acceptance for training under 
the Navy Enlisted Scientific Educational Program (NESEP), a VRB 
may be withheld from members who reenlist subsequent to their 
applications for training under NESEP. The provisions of Bureau 
of Naval Personnel Instruction 1133.18B of 16 August 1968, 
authorizing payments only for those members not accepted for this 
training, were found not to be invalid. 


@ On 28 January 1970, the Assistant Secretary of the 
Navy (Manpower and Reserve Affairs), requested a 
decision as to whether the Navy may continue to restrict 
payment of the VRB in the manner set forth in para- 
graph 7d(2) of BuPers Inst. 1133.18B, of 19 December 
1968. This Instruction states that “VRB payments for 
reenlistments subsequent to a NESEP application but 
prior to selection for such training will be held in abey- 
ance pending results of the selection process. Applicants 
not selected for training, and otherwise eligible, may 
receive a VRB. Those selected for NESEP will not 
receive VRB.” 

In 48 Comp. Gen. 624 (1969), it was determined, how- 
ever, that a member may receive a VRB in the event he 
reenlists before he has been selected for such training 
and his reenlistment is for the purpose of serving in the 
specialty for which the bonus is authorized. Signifi- 
cantly, in that case, no administrative regulation or in- 
struction of the military service involved prohibited such 
a payment for individuals selected for NESEP training. 
Basically, 37 U.S.C. 308(a), although authorizing pay- 
ment of a VRB, does not by its own terms, however, con- 
fer any entitlement to the VRB. It permits the issuance 
of regulations authorizing payment, and with the excep- 
tion of the critical military skill and regular reenlist- 
ment bonus provisions of the statute, eligibility criteria 
for entitlement to the bonus are left to administrative 
regulation. Paragraph 7d of the BuPers Instruction 
stipulates that petty officers reenlisting to meet the pre- 
scribed minimum service requirements for NESEP, or 
for other programs leading to commission status, are 
not eligible for the VRB for such reenlistment, and de- 
fers, pending the results of their applications, any pay- 
ment of the bonus to members who reenlist subsequent to 
their application for NESEP. 

Accordingly, it was determined by the Comptroller 
General that the provisions of BuPers Inst. 1133.18B 
are not invalid and, therefore, in regard to members 
who reenlist subsequent to their application for NESEP, 
VRB payments may be made only to those who are not 
ultimately selected for the NESEP program. (Comp. 
Gen. Decision B—160095 of March 20, 1970.) 
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COMPUTATION OF RETIRED PAY—May be computed on the basis 
of the pay of the highest grade in which the member has served 
satisfactorily, whether the grade was temporary or permanent, 
and irrespective of the fact that the higher grade was in a military 
service other than that from which the member retired. 

@ The decision handed down in 47 Comp. Gen. 722 
(1968) was modified by the Comptroller General to the 
effect that where an existing statute authorizes compu- 
tation of military retired pay on the basis of the pay of 
a grade in which the member has served satisfactorily, 
and which is higher than the pay of the grade on which 
he is otherwise entitled to compute his retired pay upon 
retirement, the retiree may compute his pay on the basis 
of the higher grade, whether the grade was temporary 
or permanent, even though the armed service in which 
the individual held the higher grade is not the service 
from which he retired. In every specific case, however, 
such an action will depend upon an appropriate adminis- 
trative determination of satisfactory service where such 
a determination is required by applicable statutes. 
(Comp. Gen. Decision B-164281 of March 23, 1970.) 


EXTRA. WRITS 


(Continued from page 9) 


conclude that review by way of extraordinary 
writ will carry the military prosecutor into some 
areas not covered by Article 62 (a). Relief under 
Article 62(a) may be unavailable because a dis- 
missal is not involved, or because the dismissal 
involved is not reviewable under Article 62 (a). 
Even assuming such new areas may be open to 
review, however, extraordinary writs cannot be 
relied upon to provide expanded review as a 
matter of course. As the foregoing discussion 
indicates, the cliché that extraordinary writs 
are reserved for truly extraordinary circum- 
stances is an understatement where such a writ 
is sought by the prosecutor in a criminal case. 
Nevertheless, a few hypothetical situations in 
which the writ might issue within the military 
system may be advanced. 

We can conceive that a military judge might 
grant an indefinite continuance on the ground 
of lack of mental capacity in the face of over- 
whelming evidence of mental capacity. Not- 
withstanding the factual nature of the question, 
mandamus might be available from a court of 
military review to compel the trial to proceed. 
Or, following conviction and sentencing, a mili- 
tary judge might erroneously grant a new trial 
for some vague, undefined reason or for a pat- 
ently erroneous reason indicating only vague 


62. See Floyd, supra note 1, at 133-38. 


dissatisfaction with the proceedings.®* Despite 
the dictum of Judge Quinn in United States v. 
Stringer, such a ruling, not being a “dismis- 
sal,” would not appear properly reviewable 
under Article 62(a). However, if the abuse of 
discretion were sufficiently palpable, prohibition 
or mandamus might issue. As to rulings within 
‘the trial itself, some dismissals not amounting to 
“acquittals” might be held unreviewable under 
Article 62(a) ; however, mandamus might issue 
in a sufficiently aggravated case. Similarly, it is 
not difficult to conceive that a military judge at 
some point might engage in a pattern of per- 
sistent disregard for the procedural rules of the 
Manual for Courts-Martial to the disadvantage 
of the prosecution.* What of the judge who 
without any legal foundation excludes a crucial 
portion of the Government’s evidence in an ef- 
fort to discipline trial counsel for some imagined 
misconduct? ® The possibilities are endless even 
under the present framework. Moreover, as the 
inevitable trend toward conformity of military 
practice with that in the civil courts under the 
Federal Rules continues, it may be expected that 
virtually the entire range of problems which 
have been considered in the cases discussed will 
be presented. Hopefully, military prosecutors 
will, in the highest traditions of the adversary 
system of criminal justice, prove as imaginative 
as their civilian counterparts in seeking a rem- 
edy for their wrongs. The decision of such cases 
will, ultimately, depend upon a nice balancing of 
the interests subsumed in the commandments 
that extraordinary writs are reserved for truly 
“extraordinary” cases, that Government ap- 
peals in criminal cases are “not favored,” that 
the Government enjoys no right of appeal in a 
criminal case in the absence of statute expressly 
conferring such a right, and the interest of soci- 
ety in seeing criminal laws enforced without the 
frustration of grossly unlawful and arbitrary 
judicial action adverse to the Government. 





63. Cf., United States v. Dooling, 406 F. 2d 192 (2d Cir. 1969), cert. 
denied, 395 U.S. 911 (1969). 

64. 5 USCMA 122, 17 CMR 122 (1954). 

65. See Will v. United States, 389 U.S. 90 (1967); La Buy v. Howes 
Leather Co., 352 U.S. 249 (1957). 

66. Cf., In re United States, supra note 17. | 

67. Because this article is directed toward discussing avenues of relief 

available to the military prosecutor within the military system, 

the most interesting question of the possibility of the Govern- 

ment obtaining relief by way of extraordinary writ from the 

civilian courts has not been considered. No statute expressly 

provides for review of the determination of military courts ad- 

verse to the Government by civilian tribunals. Indeed, Article 76 

of the Uniform Code provides that the “proceedings, findings, and 

sentences” of courts-martial finally reviewed within the military 

system “are final and conclusive.” Further, “orders publishing 

the proceedings of courts-martial and all action taken pursuant 
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to those pr dings are bindi upon all... courts... of 
the United States. . . .” Notwithstanding this legislative de- 
termination of finality, the civilian courts have long allowed 
review in favor of the court-martial defendant by way of habeas 
corpus. See Burns v. Wilson, 346 U.S. 137 (1953). And, there are 
indications that the trend may be to allow more general collateral 
review in favor of the defendant in the civil courts, although 
the scope of such review is uncertain. See Kauffman v. Secretary 
of the Air Force, 415 F.2d 991 (D.C. Cir. 1969), cert. denied, 
396 U.S. 1013 (1970). Sherman, Judicial Review of Military 
Determinations and the Exhaustion of Remedies Requirement, 
55 Va. L. Rev. 483, 487 & n. 28 (1969). Assuming the Government 
can show that a Federal district court would have jurisdiction 
over the case if the defendant had sought review, the cases dis- 
cussed in this article would support the view that an extraordi- 
nary writ would properly issue “in aid” of the district court’s 
jurisdiction at the behest of the Gover t. The i of 
the writ would be circumscribed not only by the restrictive stand- 
ards prescribed by the Federal cases dealing specifically with 
review in favor of the Government by way of extraordinary writ, 
but also by those relating to civilian review of military judg- 
ments in general, and by the exhaustion of remedies require- 
ment. See United States v. Augenblick, 393 U.S. 348 (1969); 
Noyd v. Bond, 395 U.S. 683 (1969); Burns v. Wilson, supra; 
Sherman, Judicial Review of Military Determinations and the 
Exhaustion of Remedies Requirement, supra; Katz & Nelson, 
The Need for Clarification in Military Habeas Corpus, 27 Ohio 
St. L.J. 193 (1966) ; Bishop, Civilian Judges and Military Justice, 
61 Colum. L. Rev. 40 (1961); Note, Civilian Court Review of 
Court-Martial Adjudications, 69 Colum. L. Rev. 1259 (1969). 
Notwithstanding the foregoing observation, it appears unlikely 
that the military will ever test the possibility suggested. In his 
annual report for 1969, the Judge Advocate General of the Army 
stated flatly that “decisions of the U.S. Court of Military Appeals 
may only be reviewed collaterally in the Federal courts, and then 
only on the petition of the accused; there is at present no method 
whereby immediate recourse to the Supreme Court may be had; 
nor is there any way for the Government to obtain review of an 
adverse ruling of the highest military court.’’ Id. at 21. (Emphasis 
added.) United States v. Averette, No. 22,457 (3 April 1970), 
(2-to-1) presented the Army with an opportunity to test this 
position. In Averette, the Court of Military Appeals held that the 
words “in time of war” as used in Article 2(10), UCMJ, which 
defines courts-martial jurisdiction over persons (civilians) serv- 
ing with or accompanying an armed force in the field in time 
of war, meant a war formally declared by the Congress. Although 
the majority opinion did not acknowledge the fact, the United 
States District Court for the District of Kansas had, over eight 
months previously, denied Averette’s petition for habeas corpus 
premised on lack of military jurisdiction. Civil No. L-863 (24 July 
1969). The district court expressly rejected the contention that 
Article 2(10) embraced only times of formally declared war. It 
would appear, then, that the Government may have had a basis 
for seeking a writ of mandamus from the district court in Kansas 
to compel the Court of Military Appeals to vacate its judgment. 
The district court had already exercised jurisdiction over the 
case at the behest of the defendant. Accordingly, the “in aid’ 
requirement was, arguably, satisfied. As to the preconditions 
for relief, the question was jurisdictional, the classical case for 
civilian review of military judgments, and the Government had 
clearly exhausted its military remedies. However, it is clear that 
a court has “jurisdiction” to determine its own jurisdiction (see, 
e.g., Treinies v. Sunshine Mining Co., 308 U.S. 66 (1939)), and 
it is difficult to say, as a legal matter, that the decision of the 
Court of Military Appeals was so err as to t toa 
gross usurpation of power. Non-statutory review in favor of the 
Government would, on this basis alone, not be indicated. De- 
cisions of the Court of Military Appeals are, however, subject to 
collateral attack in the Federal District courts under certain 
circumstances. In this sense, the Federal district courts are 
“superior” to the U.S. Court of Military Appeals. The Govern- 
ment could thus have argued that the (somewhat murky) “law 
of the case” doctrine operated to deprive the “lower” court 
(USCMA) of “power” to decide the question contrary to the 
decision of the Federal district court. See generally, Vestal, Law 
of the Case: Single-Suit Preclusion, 1967 Utah L. Rev. 1; Note, 
Law of the Case, 5 Stan. L. Rev. 751 (1953); Note, Successive 
Appeals and the Law of the Case, 62 Harv. L. Rev. 286 (1948). 
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